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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commod- 
ity Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seg.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seqg.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


III 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9562) 


In re GLEN & MOHAWK MILK ASSOCIATION, INC. AMA Docket 
No. M 2-11. Decided January 18, 1965. 


Reconsideration—Petition for dismissed 


Petition for reconsideration of prior order dismissed as the prior decision 
holding that the result of the administrative action protested in this 
proceeding constitutes an obligation upon petitioner that is “not in ac- 
cordance with law” is affirmed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Agricultural Adjustment Act 
(1933), as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937 and subsequent amendments (7 U.S.C. 
601, et seq.), a decision and order were entered on November 30, 
1964 (23 A.D. 1333), granting petitioner the relief requested. 
Respondent filed a petition for reconsideration and petitioner filed 
a reply thereto. Pending action upon the petition for reconsidera- 
tion an order was entered on December 16, 1964, staying the 
decision and order of November 30, 1964. 


The petition for reconsideration disagrees with some of the 
conclusions in the decision and expresses alarm as to the applica- 
bility of some of the conclusions to other factual situations. Of 
course the conclusions were drawn and the decision made on the 
basis of the unique facts present. There was no attempt to lay 
down any general rule applicable to other facts. 


Since the accounting and classification of milk and milk prod- 
ucts under the order and regulations are highly technical and com- 
plicated we may not have been perfectly accurate in all the state- 
ments made in the conclusions. Nevertheless, we believe that the 
net result of the administrative action protested in this proceeding 
constitutes an obligation upon petitioner that is “not in accordance 
with law”. 





2 COMMODITY EXCHANGE ACT 
Cite as 24 A.D. 2 


Accordingly, the petition for reconsideration is dismissed, the 
stay order of December 16, 1964, is vacated and the decision and 
order of November 30, 1964, are reinstated. 


(No. 9563) 


In re CHARLES E. RITTEN, J. PETER RITTEN AND LOUIS N. RIT- 
TEN & Co. CEA Docket No. 118. Decided January 8, 1965. 


Reconsideration—Petition for dismissed 


The facts admitted by respondents in the order of July 16, 1964, constituted 
wash and fictitious sales in violation of section 4c(A) of the act and 
bucketing of customers’ orders in violation of section 4b(D) of the 
act and the petition for reconsideration thereof is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


In this disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. Chap. 1) a decision and order were entered on 
July 16, 1964 (23 A.D. 747) pursuant to respondents’ waiver of 
hearing, stipulation of facts and consent to the entry of the order 
entered. 


On July 29, 1964, respondents filed a petition for reconsidera- 
tion of the decision and order. The petition contends that the 
decision should have concluded only that respondents violated 
section 1.38 of the regulations (17 CFR 1.38) under the act pro- 
hibiting noncompetitive trading and should not have also con- 
cluded, as it did, that respondents violated sections 4b(D) and 
4c(A) of the act. 


Complainant filed a motion to dismiss the petition because of 
mootness since respondents sought no stay of the order entered 
which has gone into effect. Respondents filed an answer to com- 
plainant’s motion to dismiss. Complainant’s motion to dismiss 
the petition because of mootness was not granted and complain- 
ant filed an answer to respondents’ petition. Respondents filed 
a reply to complainant’s answer. 


The facts admitted in Findings of Fact 7, 9 and 10 set out 
numerous transactions in each of which respondents bought and 
sold for the same account the same quantity of the same future 
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at the same price for the sole purpose of giving business to other 
members of the Minneapolis Grain Exchange. These transactions 
constituted wash and fictitious sales prohibited by section 4c(A) 
of the act. In re Jean Goldwurm, et al. 7 A.D. 265 (1948). 


Moreover, respondents admitted the facts in Findings of Fact 
6 and 8 relating transactions in which respondent Louis N. Ritten 
& Co. appears on the opposite side of transactions for customers 
of Louis N. Ritten & Co., although no such transactions actually 
took place but were merely “carded”. Consequently these admitted 
facts show that customers’ orders were “bucketed” in violation 
of section 4b(D) of the act. See In re Julian M. Marks, et al., 
22 A.D. 761, 774 (1963) ; Campbell, Trading in Futures, 26 Geo. 
Wash. L. Rev. 215, 232 (January 1958). 


The petition is dismissed. 


(No. 9564) 


In re WEBSTER E. COLLINS. CEA Docket No. 121. Decided Janu- 
ary 14, 1965. 


Denial of trading privileges—Consent 


Order entered denying for a period of 30 days all trading privileges to 
respondent on all contract markets on basis of admitted facts conferring 
jurisdiction upon the Secretary and by stipulation of the parties in 
proceeding dealing with May 1963 wool futures on the Wool Associates 
of the New York Cotton Exchange, Inc. 

Mr. Earl L. Saunders for Commodity Exchange Authority. Mr. Philip J. 
Ryan, of Springfield, Mass., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. §1 et seq.), instituted by a complaint 
and notice of hearing issued under § 6(b) of the Act (7 U.S.C. 
§ 9) on October 7, 1964, by the Assistant Secretary of Agricul- 
ture. The complaint charges that the respondent attempted to 
manipulate and did in fact manipulate the prices of wool futures 
on the Wool Associates of the New York Cotton Exchange, Inc., 
in violation of §§ 6(b) and 9 of the Act (7 U.S.C. §§ 9 and 13). 
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No hearing has been held with respect to this proceeding. On 
January 14, 1965, the respondent filed a stipulation under § 0.4 (b) 
of the rules of practice (17 CFR § 0.4(b)) in which he admits 
the facts hereinafter set forth, waives hearing on the charges, 
and consents to the entry of the order contained herein. 


FINDINGS OF FACT 


1. The respondent, Webster E. Collins, an individual whose 
business address is 170 Lyman Street, Springfield, Massachusetts, 
is now, and was at all times material herein, a member of the 
Wool Associates of the New York Cotton Exchange, Inc. 


2. The Wool Associates of the New York Cotton Exchange, 
Inc., hereinafter sometimes referred to as the exchange, is now, 
and was at all times material herein, a board of trade duly desig- 
nated as a contract market under the Commodity Exchange Act. 


3. The futures transactions referred to herein relate to the 
May 1963 wool future on the Wool Associates of the New York 
Cotton Exchange, Inc. A wool futures contract on the exchange 
is a contract for the grease equivalent of 6,000 pounds (clean 
weight) of wool. The last day for trading in the May 1963 wool 
future on the exchange was May 23, 1963, and that was also the 
last day on which notice could be given of intention to deliver 
wool in satisfaction of positions in such future. In order to give 
notice of intention to deliver wool in satisfaction of such futures 
positions, the person making delivery was required to have the 
amount of wool referred to in the delivery notice, and such wool 
must have been inspected and certificated in accordance with the 
rules of the exchange and be located in a warehouse (in the 
Greater Boston, Massachusetts area) approved by the exchange 
for delivery. 


4. On April 23, 1963, the day prior to the first day for issuing 
notices of intention to deliver wool on short futures contracts in 
the May 1963 wool future on the exchange, the respondent owned 
or controlled a net long position of 210 contracts in such future, 
which position constituted approximately 48.9 percent of the 
total long open interest on that day. 


5. On May 10, 1963, on which day the respondent owned or 
controlled a net long position of 207 contracts in the May 1963 
wool future, the respondent contracted to sell to a wool merchant 
an amount of certificated wool equivalent to 161 futures contracts 
at a price of 128.0 cents per pound. On the same day, May 10, 





a a ee a 


WEBSTER E. COLLINS 5 
Cite as 24 A.D. 3 


1963, the price of the May 1963 wool future ranged from 132.4 
cents per pound to 132.5 cents per pound, closing at 132.5 cents 
per pound. 


6. By the close of business on May 21, 1963, the day prior to 
the penultimate day for trading in the May 1963 wool future, the 
net long position owned or controlled by the respondent in the 
May 1963 wool future amounted to 196 contracts, an amount 
representing approximately 79.4 percent of the total long open 
interest in such future. By the close of business on May 22, 1963, 
next to the last day of trading in the May 1963 wool future, the 
net long position owned or controlled by the respondent in the 
May 1963 wool future amounted to 186 contracts, an amount 
representing approximately 95.4 percent of the total long open 
interest in such future. 


7. At the close of business on May 21, 1963, the total stocks of 
certificated wool were sufficient to liquidate 332 futures contracts 
by delivery and at the close of business on May 22, 1963, the total 
stocks of certificated wool were sufficient to liquidate 341 futures 
contracts by delivery. Of such certificated stocks the respondent 
held an amount of certificated wool equivalent to 196 futures con- 
tracts at the close of business on May 21, 1963, and to 201 futures 
contracts at the close of business on May 22, 1963. One hundred 
sixty one lots of the certificated wool which the respondent held 
on May 21 and 22, 1963, were being held by him to be applied on 
the sales contract referred to in paragraph 5 above. 


8. On May 21, 1963, the price of the May 1963 wool future 
ranged from 133.3¢ per pound to 134.4¢ per pound, and closed at 
134.0¢ per pound bid and 134.4¢ per pound asked. On May 22, 
1963, the price of the May 1963 wool future opened at 134.0¢ per 
pound bid and 134.8¢ per pound asked, and ranged from 134.4¢ 
per pound to 137.9¢ per pound, closing at 137.9¢ per pound. On 
May 23, 1963, the last day for trading in the May 1963 wool 
future, the price of the future opened at 139.4¢ per pound and 
ranged from 139.0¢ per pound to 140.4¢ per pound and closed at 
140.4¢ per pound. 


9. On May 22, 1963, the respondent sold 10 contracts at a price 
of 137.5¢ per pound. On May 23, 1963, the respondent sold 69 
contracts, 25 contracts at a price of 139.4¢ per pound and 44 con- 
tracts at a price of 140.4¢ per pound. The respondent’s sales were 
made pursuant to orders which set forth the price limits below 
which such futures could not be sold. 
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CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR §0.4(b)) provides as follows: 


(b) Consent Order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the 
Secretary’s jurisdiction and agrees that an order may be 
entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the 
order, the Secretary may enter the order consented to by the 
respondent, which shall have the same force and effect as an 
order made after oral hearings. 


The facts admitted by the respondent and set forth in the findings 
of fact are sufficient to subject him to the jurisdiction of the Sec- 
retary of Agriculture under the provisions of the above section. 


The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and the terms of the 
proposed order. It is the view of the complainant that the pro- 
posed sanction would be adequate, and that the prompt entry of 
such an order without further proceedings would constitute a 
satisfactory disposition of this case, serve the public interest, and 
effectuate the purposes of the Commodity Exchange Act. The 
complainant therefore recommends that the stipulation and 
waiver be accepted and that the proposed order be issued, ter- 
minating this proceeding. It is so concluded. 


ORDER 


Effective on the thirtieth day after the date of entry of this 
order, all contract markets shall refuse all trading privileges to 
the respondent, Webster E. Collins, for a period of thirty days, 
such refusal to apply to all trading done and positions held by the 
said Webster E. Collins directly or indirectly. 


A copy of this decision and order shall be served upon the re- 
spondent and upon each contract market. 
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(No. 9565) 


In re LEONARD DUNN AND ROSE DUNN, d/b/a CLINTON CATTLE 
Co. P&S Docket No. 3409. Decided January 4, 1965. 


False weights—Cease and desist—Consent 


Respondents are ordered to cease and desist from knowingly using any scale, 
for the purpose of weighing livestock purchased or sold in commerce, 
that is not installed, maintained and operated so as to insure accurate 
weights. 


Mr. Donald E. Graham for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on Novem- 
ber 13, 1964, by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The respondents are registered, as partners, with 
the Secretary of Agriculture as a market agency under the Act. 
The complaint charges that respondents violated certain provi- 
sions of the Act and the regulations issued thereunder. 


On December 8, 1964, respondents filed an answer in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations set forth in the com- 
plaint, waive oral hearing and the examiner’s report, and consent 
to the issuance of a specified order containing findings of fact 
and conclusions based upon the allegations set forth in the com- 
plaint. Complainant has recommended that the order consented 
to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Respondents, Leonard Dunn and Rose Dunn, whose 
business address is 1414 South 15th Street, Clinton, Oklahoma, 
are now, and were at all times material herein, partners doing 
business as Clinton Cattle Commission Co. 


(b) Respondents, as partners doing business as Clinton Cattle 
Commission Co., are now, and were at all times material herein, 
registered with the Secretary of Agriculture under the Act as 
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a market agency buying and selling livestock in commerce on a 
commission basis. 


(c) Respondents own and operate, and at all times mentioned 
herein, owned and operated, the Clinton Cattle Commission Co. 
stockyard, Clinton, Oklahoma, hereinafter called the stockyard, 
which was at all times mentioned herein, and now is, a posted 
stockyard subject to the provisions of the Act. 


2. Respondents, in connection with their market agency busi- 
ness at the stockyard during the period from March 23, 1964 
through September 15, 1964, maintained a livestock dial scale 
described and identified as Fairbanks-Morse serial No. G 252757 
with automatic printer, for use in weighing livestock for the 
purpose of purchase or sale at livestock auction sales held by 
respondents at the stockyard. 


3. During the period March 23, 1964 through September 15, 
1964, respondent failed to install, maintain, and operate the scale 
referred to in Finding of Fact 2 so as to insure accurate livestock 
weights. On or about March 23, 1964, and September 15, 1964, 
as shown on official test records and reports issued with respect 
to said scale, copies of which were delivered to respondents on or 
about such dates, the amounts of error in weight values obtained 
through the use of said scale substantially exceeded the tolerances 
prescribed in Scales and Weighing Memorandum No. 1, issued 
by the Director, Packers and Stockyards Division of the Depart- 
ment, effective March 9, 1963, pursuant to the Act and the regu- 
lations (9 CFR 201.72-2). 


4. Respondents were notified in writing on April 1, 1964, April 
22, 1964, and June 25, 1964, that the said scale was not in a con- 
dition to give accurate livestock weights and that use of said scale 
in weighing livestock for the purpose of purchase or sale at the 
stockyard under such circumstances was contrary to the Act and 
the regulations. Notwithstanding such notices, respondents, dur- 
ing the period March 23, 1964 through September 15, 1964, regu- 
larly used such scale for the purpose of weighing livestock pur- 
chased and sold in commerce on a commission basis. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 4 
hereof, it is concluded that respondents have wilfully violated 
sections 304, 307, and 312(a) of the Act (7 U.S.C. 205, 208, 
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213(a)), and sections 201.71, 201.72-2 and 201.75 of the regula- 
tions (9 CFR 201.71, 201.72-2, 201.75). 


Respondents have consented to the issuance of the order set 
forth below and complainant has recommended that such order 
be issued. The order will be issued. 


ORDER 


Respondents shall cease and desist from knowingly using any 
scale, for the purpose of weighing livestock purchased or sold in 
commerce, which is not installed, maintained and operated so as 
to insure accurate weights. 


This order shall become effective on the sixth day after its 
service upon the respondents, and copies hereof shall be served 


upon the parties. 


(No. 9566) 


In re RAY YORK. P&S Docket No. 3403. Decided January 7, 1965. 
Registration and bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
market agency without being so registered and bonded as required by 
the act and the regulations issued thereunder. 


Mr. Ronald D. Cipolla for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 6, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent 
violated the Act and the regulations promulgated thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations, in 
various respects. 
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On December 11, 1964, respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Ex- 
aminer, and consents to the issuance of a specified order contain- 
ing findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Chappell Livestock Commission Company, Chappell, 
Nebraska, the Imperial Auction Market, Inc., Imperial, Nebraska, 
the Ogallala Livestock Commission Company, Ogallala, Nebraska, 
the Oshkosh Livestock Sales, Inc., Oshkosh, Nebraska, and the 
Tri-State Livestock Commission Company, McCook, Nebraska, 
hereinafter referred to as the stockyards, are now, and were at 
all times material herein, posted stockyards subject to the pro- 
visions of the Act. 


2. Respondent, an individual whose address is Imperial, Ne- 
braska, was registered on September 8, 1955, with the Secretary 
of Agriculture under the Act as a dealer, to buy and sell livestock 
in commerce for his own account. 


3. Respondent, is now, and was at all times material herein, 
suspended as a registrant under the Act. (20 A.D. 1112). 


4. Respondent, during the period from or about January 18, 
1964, through on or about April 30, 1964, engaged in business as 
a market agency, within the meaning of the Act, buying livestock 
in commerce at the stockyards on a commission basis, without 
being registered with the Secretary of Agriculture so to transact 
business and without filing or maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated sections 303, 307, and 312(a) of the Act 
(7 U.S.C. 208, 208, 213 (a) ) and sections 201.10, 201.29, and 201.30 
of the regulations (9 CFR 201.10, 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in business 
as a market agency in commerce within the meaning of the Act 
without being registered with the Secretary of Agriculture so 
to transact business and without filing and maintaining a reason- 
able bond or the equivalent thereof, as required by the Act and 
the regulations issued thereunder. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 


the respondent. 


(No. 9567) 


In re SHERWOOD W. DESPER. P&S Docket No. 3423. Decided 
January 12, 1965. 


Failure to pay when due—Checks—Records—Cease and desist—Consent 


Respondent is ordered to cease and desist from (1) failing to pay when 
due the full price of livestock purchased and (2) issuing insufficient 
funds checks in payment thereof and is ordered to keep records that 
fully disclose all transactions in his business under the act. 


Mr. Ronald D. Cipolla for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 25, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent vio- 
lated the Act and the regulations promulgated thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations, in vari- 


ous respects. 


On December 15, 1964, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Exam- 
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iner, and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations set 
forth in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Route 2, Staun- 
ton, Virginia, is now, and was at all times material herein, a 
dealer within the meaning of the Act, registered with the Secre- 
tary of Agriculture to buy and sell livestock in commerce for his 
own account. 


2. The Staunton Union Stock Yards, Inc., stockyard, Staunton, 
Virginia, hereinafter referred to as the stockyard, is now, and 
was at all times material herein, a posted stockyard subject to 
the provisions of the Act. 


3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce at the stockyard 
from the Staunton Union Stock Yards, Inc., Staunton, Virginia, 
and subsequent to the time of purchase, issued checks in purported 
payment of the purchase price thereof, which checks were re- 
turned unpaid by the bank upon which they were drawn because 
of insufficient funds. 


Date No. of Amount of 

1963 Head Purchases 
June 28 38 $2,283.94 
July 12 13 1,084.31 
July 13 3 314.56 

1964 
June 5 16 1,010.85 
June 12 9 940.76 
June 19 9 1,020.87 
June 26 4 557.04 
July 3 11 845.76 
July 10 If 795.12 
July 17 12 906.58 
July 24 7 571.24 
July 31 1% 789.10 


4. Respondent failed to pay, when due, the full amount of the 
purchase price of the livestock referred to in Finding of Fact 3 
above. 


5. Respondent, during the period from on or about January 1, 
1964, through on or about September 9, 1964, in connection 
with his dealer operations under the Act, failed to keep 
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accounts, records, and memoranda which fully and cor- 
rectly disclosed all transactions involved in his business. Re- 
spondent, during such period, failed to keep: (a) a general ledger 
of accounts showing assets, liabilities, income, expenses, and net 
worth, (b) a cash receipts and disbursements journal, (c) a pur- 
chase and sales journal showing the number of head, weight, and 
price of livestock bought, sold, or otherwise disposed of each busi- 
ness day, (d) monthly bank reconciliations, and (e) all buyers’ 
invoices for his livestock purchases. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43 (b)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; (2) issuing checks in payment of livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank upon which such checks are drawn to pay 
such checks. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the Act, including, among others; (a) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth, (b) a cash receipts and disbursements journal, 
(c) a purchase and sales journal showing the number of head, 
weight, and price of livestock bought, sold, or otherwise disposed 
of each business day, (d) monthly bank reconciliations, and (e) 
all buyers’ invoices for his livestock purchases. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 
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(No. 9568) 


In re ROBERT E. GRACE, d/b/a FRANKLIN COUNTY LIVE STOCK 
AND COMMISSION SALES. P&S Docket No. 3413. Decided Jan- 
uary 12, 1965. 


Market agency—Shippers’ proceeds—Registration and bond—Checks— 
Records—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from (1) misusing shippers’ 
proceeds, (2) operating as a dealer without being so registered and 
bonded, (3) issuing insufficient funds consignment proceeds checks and 
(4) failing to remit consignment proceeds, is ordered to establish a 
shippers’ proceeds account and to keep records that fully disclose all 
transactions under the act, and is suspended as a registrant for a 
period of 30 days and thereafter until he is no longer insolvent. 


Mr. George A. Robertson for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture, charging that respondent’s financial condition does 
not meet the requirements of the Act and that the respondent 
violated certain provisions of the Act and the regulations there- 
under (9 CFR 201.1 et seq.), hereinafter referred to as the regu- 
lations. Respondent filed an answer in which he admits the juris- 
dictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report 
of the Hearing Examiner, and consents to the issuance of a speci- 
fied order, with findings and conclusions for the purpose of this 
proceeding only based on all allegations contained in the Com- 
plaint. Complainant has recommended that the order consented 
to by the respondent be entered. 


FINDINGS OF FACT 


1. Respondent is registered with the Secretary of Agriculture 
as a market agency selling livestock on a commission basis at 
the Franklin County Live Stock and Commission Sales stockyard, 
Sesser, Illinois, hereinafter referred to as the stockyard, a posted 
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stockyard subject to the provisions of the Act, and at all times 
material herein respondent was so registered. 


2. Respondent’s current liabilities presently exceed his current 
assets and at all times since on or about May 31, 1964, respond- 
ent’s current liabilities have exceeded his current assets. As of 
May 31, 1964, respondent’s current liabilities exceeded his current 
assets by approximately $12,591.94. 


3. Respondent used funds received as proceeds from the sale 
of livestock consigned to him for sale on a commission basis, at 
the stockyard, for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering or impairing the 
faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock in that: 


(a) Respondent, as of May 31, 1964, had outstanding checks 
issued to consignors of livestock in the amount of $7,637.03, and 
to offset such oustanding checks had a bank balance of $7.06, re- 
sulting in a deficit of $7,629.97; 


(b) Respondent, on or about the dates set forth in sub-para- 
graph III(b) of the Complaint, paid for livestock purchased for 
his own account in commerce with checks drawn upon his Cus- 
todial Account for Shippers’ Proceeds. 


4. Respondent, in connection with the transactions referred to 
in sub-paragraph 3(b) hereof, engaged in the business of a dealer, 
buying livestock for his own account in commerce, without being 
registered with the Secretary of Agriculture to so transact busi- 
ness and without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations thereunder. 


5. Respondent, on or about the dates set forth in paragraph V 
of the Complaint sold livestock at the stockyard on a commission 
basis and in purported payment of the net proceeds due the con- 
signors thereof, issued checks which were returned unpaid by the 
bank upon which they were drawn because of insufficient funds. 


6. Respondent, as of the date of the issuance of the Complaint, 
had failed to remit to the consignors the net proceeds received 
from the sale of their livestock sold on a commission basis, in the 
transactions set forth in paragraph V of the Complaint. 


7. Respondent, during the period from on or about January 7, 
1964, through May 12, 1964, in connection with his market agency 
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operations under the Act, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
in his business. Respondent, during such period, failed to keep 
a purchase and sale journal, a cash receipts journal showing all 
cash received, a cash disbursements journal or a check register 
showing all cash disbursed, and periodic reconciliations of his 
bank account. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204) and that respondent has wilfully vio- 
lated sections 303, 307, 312(a), and 401 of the Act (7 U.S.C. 203, 
208, 213(a), and 221) and sections 201.10, 201.29, 201.30, 201.40, 
201.41, and 201.42 of the regulations (9 CFR 201.10, 201.29, 
201.30, 201.40, 201.41, and 201.42). Inasmuch as the respondent 
has consented to the issuance of the order set forth below, and 
complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


1. Respondent shall cease and desist from using shippers’ pro- 
ceeds for purposes of his own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net 
proceeds to shippers. 


2. Respondent shall deposit the gross proceeds received from 
the sale of livestock handled on a commission or agency basis in 
a separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by a similar identifying designation. Such 
account shall be drawn on only for payment of the net proceeds 
due the consignor or shipper, or such other person or persons 
whom the respondent has knowledge is entitled thereto, and to 
obtain therefrom the sums due respondent as compensation for 
his services, as set out in his tariff, and for such sums as are 
necessary to pay all legal charges against the consignment of 
livestock which respondent may, in his capacity as agent, be re- 
quired to pay for and on behalf of the consignor or shipper. In 
all other respects, respondent shall maintain such account in con- 
formity with the provisions of section 201.42 of the regulations. 


3. Respondent shall cease and desist from operating as a 
dealer, buying and selling livestock in commerce for his own ac- 
count, without being registered with the Secretary of Agriculture 
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to so transact business and without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


4. Respondent shall cease and desist from issuing checks for 
proceeds from the sale of livestock on a commission basis without 
having and maintaining sufficient funds on deposit in the bank 
upon which they are drawn to pay such checks. 

5. Respondent shall cease and desist from failing to remit to 
consignors of livestock the net proceeds received from the sale 
of their livestock sold on a commission basis. 


6. Respondent shall keep such accounts, records, and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business including (1) a purchase and sales journal, (2) 
a cash receipts journal showing all cash received, (3) a cash 
disbursement journal or a check register showing all cash dis- 
bursed, and (4) periodic reconciliations of his bank accounts. 

7. Respondent’s registration under the Act is suspended for a 
period of thirty (30) days and thereafter until such time as re- 
spondent demonstrates that he is no longer insolvent. When the 
respondent demonstrates that he is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating the 
suspension after the thirty day period. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 9569) 


In re DORSEY WHITE. P&S Docket No. 3422. Decided January 12, 
1965. 


Failure to pay when due—Checks—False entries—Records— 
Cease and desist—Consent 


Respondent is ordered to cease and desist from (1) failing to pay when due 
for livestock purchased, (2) issuing insufficient funds checks in pay- 
ment thereof and (3) causing false entries to be made in records of 
persons subject to the act, and is ordered to keep records that fully 
disclose all transactions in his business under the act. 


Mr. Ronald D. Cipolla for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 








18 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 17 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com-: 
plaint filed on November 25, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent vio- 
lated the Act and the regulations promulgated thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations, in 
various respects. 

On December 14, 1964, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Route 2, Hope, 
Arkansas, is now, and was at all times material herein, a dealer 
within the meaning of the Act, registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for his own 
account. 

2. The Arkansas National Stockyards Co., Little Rock, Ar- 
kansas, the Lafayette County Livestock Auction, Lewisville, Ar- 
kansas, and the Red River Auction, Inc., Coushatta, Louisiana, 
are now, and were at all times material herein, posted stockyards 
subject to the provisions of the Act. 

3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own 
account, and, at the time of purchase or subsequent thereto, is- 
sued checks in purported payment of the purchase price thereof, 
which checks were returned unpaid by the bank upon which they 
were drawn because of insufficient funds. 


Date No. of Purchased Amount of 
1964 Head From Purchases 
May 20 83 Red River Livestock Auction $5,834.79 
June 3 84 Red River Livestock Auction 6,720.34 
June 17 Unknown Red River Livestock Auction 5,241.87 
July 30 18 Lafayette County Livestock 1,308.87 


Commission Co. 
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4. Respondent failed to pay, when due, the full amount of the 
purchase price of the livestock referred to in Finding of Fact 3 
above. 


5. Respondent, on or about the dates and in the transactions 
set forth below, consigned livestock for sale on a commission 
basis in commerce at the Arkansas National Stockyards Co., and, 
in connection therewith, wilfully caused false entries to be made 
in accounts of sales of said livestock, copies of which became a 
part of the accounts, records, and memoranda of the Arkansas 
National Stockyards Co., in that respondent caused to be entered 
in said accounts of sales the names of persons other than respond- 
ent as the consignors of the livestock, when in fact respondent 
was the true consignor of the livestock. 


Date No. of Account of Name of Consignor 

1964 Head Sale No. on Account of Sale 
June 1 31 3320, 3321 H. Cofield 
June 1 16 3465 James May 
June 1 20 3468 James May 
June 1 4 3475 James May 
July 27 7 5623 Kitty Stark 
July 27 10 5625 Kitty Stark 


6. Respondent, during the period from on or about January 1, 
1964, through on or about September 23, 1964, in connection with 
his dealer operations under the Act, failed to keep accounts, rec- 
ords and memoranda which fully and correctly disclosed all trans- 
actions involved in his business. Respondent, during such period, 
failed to keep: (a) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth, (b) a cash receipts 
and disbursements journal, (c) a purchase and sales journal 
showing the number of head, weight, and price of livestock bought, 
sold, or otherwise disposed of each business day, and (d) monthly 
bank reconciliations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 10 of the Federal Trade Commission 
Act (15 U.S.C. 50), which section is incorporated in and made 
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a part of the Packers and Stockyards Act by virtué of section 402 
(7 U.S.C. 222) of the latter Act. 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; (2) issuing checks in payment of livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank upon which such checks are drawn to pay 
such checks; (3) causing false entries to be made in the accounts, 
records, and memoranda of persons subject to the provisions of 
the Act. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act, including, among others: (a) a general 
ledger of accounts showing assets, liabilities, income, expenses, 
and net worth, (b) a cash receipts and disbursements journal, 
(c) a purchase and sales journal showing the number of head, 
weight, and price of livestock bought, sold, or otherwise disposed 
of each business day, and (d) monthly bank reconciliations. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 9570) 


In re BINGLEY SALES COMPANY AND PARK E. BINGLEY. P&S 
Docket No. 3425. Decided January 13, 1965. 


Market agency and dealer—Falsifying records—Fraud—Suspension 
of registrations—Consent 


Respondents are ordered to cease and desist from (1) engaging in any act 
to defraud livestock owners of the proceeds, or any portion thereof, 
resulting from livestock transactions in commerce and (2) knowingly 
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falsifying or causing to be falsified any record in connection with the 
purchase or sale of such livestock, and are ordered to keep records that 
fully disclose all transactions in their businesses under the act and are 
suspended as registrants for a period of seven days. 


Mr. J. Robert Franks for complainant. Respondents pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 3, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint charges that 
respondents wilfully engaged in acts and practices in violation 
of the provisions of the Act and the regulations issued thereunder 
by the Secretary of Agriculture (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


On December 21, 1964, respondents filed an answer in which 
they admit the jurisdictional allegations of the complaint and 
submit to the jurisdiction of the Secretary in this matter, neither 
admit nor deny the remaining allegations set forth in the com- 
plaint, waive oral hearing and the report of the Hearing Exam- 
iner, and consent to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations set 
forth in the complaint. Complainant has recommended that the 
order to which respondents have consented be issued. 


FINDINGS OF FACT 


1. (a) Bingley Sales Company is a corporation with its prin- 
cipal place of business located at Knoxville, Iowa. 


(b) Respondent Bingley Sales Company is now, and at all 
times material herein was, (1) engaged in the business of con- 
ducting and operating a public livestock auction market, herein- 
after referred to as the Bingley Sales Company market, located 
at Knoxville, Iowa, and (2) registered with the Secretary of 
Agriculture as a market agency to sell livestock on a commission 
basis. 

(c) Bingley Sales Company market, under the name of the 
Bingley Sales Company, is now, and at all times material herein 
was, a posted stockyard subject to the provisions of the Act. 
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2. (a) Park E. Bingley, hereinafter sometimes referred to as 
respondent Bingley, is an individual with his residence at Knox- 
ville, Iowa. 


(b) Respondent Bingley is now, and at all times material 
herein was, registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for his own account. 


(c) Respondent Bingley is now, and at all times material 
herein was, (1) the president and a director of respondent Bing- 
ley Sales Company, and (2) responsible for the formulation, 
adoption, control and direction of the policies and practices of 
respondent Bingley Sales Company. 


83. Cattle Owners Corporation is an Iowa corporation with its 
principal place of business at Belmond, Iowa. It was organized 
for the purpose of managing and liquidating a large number of 
livestock owned by numerous persons, hereinafter referred to as 
the Investors. At the time of the transactions involved herein, 
Kenneth Schmale and Norman Gabrielson, hereinafter referred 
to as Schmale and Gabrielson, respectively, were employees of 
Cattle Owners Corporation, whose duties were to sell and liqui- 
date said livestock. 


4. Respondents, in September and October of 1962, pursuant to 
an agreement, arrangement or understanding with Schmale, Ga- 
brielson, and an individual named Cecil Cox, engaged in an unfair 
and deceptive practice or scheme to defraud the Investors of a 
portion of the proceeds resulting from the sale and disposition, 
in commerce, of livestock owned by the Investors and being dis- 
posed of for them by Cattle Owners Corporation. Pursuant to 
and in carrying out such agreement, arrangement or understand- 
ing, respondents and the persons with whom respondents had 
such agreement, arrangement or understanding performed the 
following acts and engaged in the following courses of conduct: 


(a) Respondents, on or about September 18, 1962, sold at the 
Bingley Sales Company market 241 head of livestock owned by 
the Investors and being disposed of for them by Cattle Owners 
Corporation, and remitted the net proceeds from the sale of said 
livestock in the amount of $25,389.61 to Cecil Cox. On or about 
September 19, 1962, respondent Bingley and one Loyal Cox en- 
tered into fictitious transactions pursuant to which they purport- 
edly purchased 239 head of said livestock and issued their checks 
in the total amount of $21,597.00 to Cattle Owners Corporation 
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in purported payment of the full sales price of said livestock. 
On or about said date, said Cecil Cox issued two checks in the 
total amount of $21,597.00 to respondent Bingley and to “Loyal 
Cox & Bingley” to reimburse them for the amount of such pur- 
ported purchase price. 


(b) Respondent Bingley, on or about October 15, 1962, re- 
ceived from Cecil Cox a check in the amount of $10,163.88. On 
or about October 16, 1962, respondent Bingley entered into a fic- 
titious transaction pursuant to which he purportedly purchased 
106 head of livestock owned by the Investors and being disposed 
of for them by Cattle Owners Corporation, and issued his check 
in the amount of $10,163.88 to Cattle Owners Corporation in pur- 
ported payment of the full sales price of said livestock. On said 
date, respondents sold said 106 head of livestock at the Bingley 
Sales Company market and remitted the net proceeds from the 
sale thereof, in the amount of $12,014.85, to said Cecil Cox. 


5. Respondents, in carrying out such unfair and deceptive 
practice or scheme, described in Finding of Fact 4 above, and in 
order to conceal the true nature of the transactions involved, made 
false entries in accounts, records and memoranda of respondent 
Bingley Sales Company, in that, on or about September 18, 1962, 
respondents issued accounts of sale Nos, 21220-21222 and 21232- 
21235, dated September 18, 1962, falsely and incorrectly desig- 
nating the seller of 241 head of livestock as “Bingley & Cox,” 
and made entries in the clerk sheets and scale tickets of respond- 
ent Bingley Sales Company for said date falsely and incorrectly 
designating the consignor of said livestock as “B. & C.” and “Cecil 
Cox.” Said accounts of sale, clerk sheets and scale tickets, or 
copies thereof, were made a part of the accounts and records of 
respondent Bingley Sales Company. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 5 
hereof, respondent Park E. Bingley has wilfully violated sections 
312(a) and 401 of the Act (7 U.S.C. 213(a), 221) and section 10 
of the Federal Trade Commission Act (15 U.S.C. 50), which sec- 
tion is incorporated in and made a part of the Act by virtue of 
the provisions of section 402 of the Act (7 U.S.C. 222). 


By reason of the facts set forth in Findings of Fact 4 and 5 
hereof, respondent Bingley Sales Company has wilfully violated 
sections 304, 307, 312(a) and 401 of the Act (7 U.S.C. 205, 208, 
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213(a), 221), section 10 of the Federal Trade Commission Act 
(15 U.S.C. 50), which section is incorporated in and made a part 
of the Act by virtue of the provisions of section 402 of the Act 
(7 U.S.C. 222), and sections 201.39 and 201.43(a) of the regu- 
lations (9 CFR 201.39, 201.43 (a)). 


Inasmuch as respondents have consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents, their agents, representatives and employees, shall 
cease and desist from (1) engaging in any act, practice or scheme 
to defraud any owner of livestock of the proceeds, or any portion 
thereof, resulting from any livestock transaction in commerce, 
or knowingly engaging or participating in any agreement, ar- 
rangement or understanding for that purpose; and (2) know- 
ingly falsifying, or causing to be falsified, in whole or in part, 
accounts of sale, clerk sheets, scale tickets or any other records 
in connection with the purchase or sale of livestock in commerce. 


Respondents shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
their businesses under the Act. 


Respondents are suspended as registrants under the Act for a 
period of seven days. 


This order shall become effective on January 27, 1965, and copies 
hereof shall be served upon the parties. 


(No. 9571) 


In re RONALD C. WHITNEY. P&S Docket No. 3428. Decided Janu- 
ary 13, 1965. 


Market agency and dealer—Falsifying records—Fraud—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from (1) engaging in any act 
to defraud owners of livestock of the proceeds, or any portion thereof, 
resulting from livestock transactions in commerce and (2) knowingly 
falsifying or causing to be falsified any records in connection with the 
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purchase or sale of such livestock and is ordered to keep records that 
fully disclose all transactions in his business under the act and is sus- 
pended as a registrant for a period of seven days. 


Mr. J. Robert Franks for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 3, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint charges that 
respondent wilfully engaged in acts and practices in violation of 
the provisions of the Act and the regulations issued thereunder 
by the Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


On December 21, 1964, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint and sub- 
mits to the jurisdiction of the Secretary in this matter, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Exam- 
iner, and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations set 
forth in the complaint. Complainant has recommended that the 
order to which respondent has consented be issued. 


FINDINGS OF FACT 


1. (a) Ronald C. Whitney, respondent, is an individual who 
resides at Iowa Falls, Iowa. Since May 6, 1964, respondent, in 
partnership with an individual named Harold Schager, has been 
doing business as the Iowa Falls Sales Pavilion. At all times 
material herein prior to May 6, 1964, respondent individually did 
business as the Iowa Falls Sales Pavilion. 


(b) Respondent is now registered, in partnership with an in- 
dividual named Harold Schager under the name of the Iowa Falls 
Sales Pavilion, with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis and as a dealer to 
buy and sell livestock in commerce for his own account. 
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(c) At all times material herein, respondent was registered, 
as an individual doing business as the Iowa Falls Sales Pavilion, 
with the Secretary of Agriculture as a market agency to sell live- 
stock on a commission basis and as a dealer to buy and sell live- 
stock in commerce, and respondent operated as a market agency 
and as a dealer within the meaning of the Act. 


(d) The Iowa Falls Sales Pavilion stockyard, Iowa Falls, Iowa, 
hereinafter referred to as the stockyard, is now, and at all times 
material herein was, a posted stockyard subject to the provisions 
of the Act. 


2. Cattle Owners Corporation is an Iowa corporation with its 
plincipal place of business at Belmond, Iowa. It was organized 
for the purpose of managing and liquidating a large number of 
livestock owned by numerous persons, hereinafter referred to as 
the Investors. At the time of the transactions involved herein, 
Kenneth Schmale and Norman Gabrielson, hereinafter referred 
to as Schmale and Gabrielson, respectively, were employees of 
Cattle Owners Corporation, whose duties were to sell and liquidate 
said livestock. 


3. Respondent, in August, September and October of 1962, 
pursuant to an agreement, arrangement or understanding with 
Schmale, Gabrielson, and an individual named Cecil Cox, engaged 
in an unfair and deceptive practice or scheme to defraud the In- 
vestors of a portion of the proceeds resulting from the sale and 
disposition, in commerce, of livestock owned by the Investors and 
being disposed of for them by Cattle Owners Corporation. Pur- 
suant to and in carrying out such agreement, arrangement or 
understanding, respondent and the persons with whom respond- 
ent had such agreement, arrangement or understanding perform- 
ed the following acts and engaged in the following courses of 
conduct: 


(a) Respondent, on or about August 25, 1962, entered into a 
fictitious transaction pursuant to which he purportedly purchased 
33 head of livestock owned by the Investors and being disposed 
of for them by Cattle Owners Corporation and issued his check 
in the amount of $4,500.00 to Cattle Owners Corporation in pur- 
ported payment of the full sales price of said livestock. On or 
about said date, Cecil Cox issued his check in the amount of 
$4,628.55 payable to the Iowa Falls Sales Pavilion to reimburse 
respondent for the amount of such purported purchase price, plus 
trucking expenses. On August 27 and 29, 1962, respondent sold 
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said 33 head of livestock at the stockyard and remitted the net 
proceeds from the sale thereof in the amount of $5,665.47 to said 
Cecil Cox. 


(b) Respondent, on or about September 8 and 10, 1962, entered 
into a fictitious transaction pursuant to which he purportedly 
purchased 70 head of livestock owned by the Investors and being 
disposed of for them by Cattle Owners Corporation, and issued his 
checks in the total amount of $7,349.60 to Cattle Owners Corpor- 
ation in purported payment of the full sales price of such live- 
stock. On or about said dates, Cecil Cox issued his checks in the 
total amount of $7,985.00 payable to respondent to reimburse 
him for the amount of such purported purchase price, plus a 
“weight gain” payment and trucking. Respondent, on September 
10 and 12, 1962, sold said 70 head of livestock at the stockyard 
and remitted the net proceeds resulting from the sale thereof in 
the amount of $9,228.85 to said Cecil Cox. 


(c) On or about September 11, 1962, Cecil Cox issued his 
check in the amount of $3,097.00 to respondent. On or about 
September 12, 1962, said Cecil Cox consigned for sale 34 head 
of livestock owned by the Investors and being disposed of for 
them by Cattle Owners Corporation—27 head in his own name 
and 7 head in the name of Cattle Owners Corporation—at the 
Gallatin Livestock Auction, Inc., stockyard, Gallatin, Missouri, 
a posted stockyard subject to the provisions of the Act, and re- 
ceived the net proceeds from the sale of the 27 head of said live- 
stock in the amount of $3,174.72. On or about September 15, 1962, 
respondent entered into a fictitious transaction pursuant to which 
he purportedly purchased 32 head of said livestock, and issued 
his checks in the total amount of $3,065.00 to Cattle Owners Cor- 
poration in purported payment of the full sales price of said 32 
head. 


(d) Respondent, on or about October 5, 1962, entered into a 
fictitious transaction pursuant to which he purportedly purchased 
32 head of livestock owned by the Investors and being disposed 
of for them by Cattle Owners Corporation, and issued his check 
in the amount of $3,270.00 to Cattle Owners Corporation in pur- 
ported payment of the full sales price of said 32 head. On or about 
said date, Cecil Cox sold said 32 head of livestock for his own 
account at the Anita Auction Company stockyard, Anita, Iowa, 
a posted stockyard subject to the provisions of the Act, and re- 
ceived the net proceeds from the sale thereof in the amount of 
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$3,983.21. Respondent, on or about October 7, 1962, received 
from said Cecil Cox a check in the amount of $3,270.00 to reim- 
burse him for the amount of such purported purchase price. 


4. Respondent, in carrying out such unfair and deceptive prac- 
tice or scheme, described in Finding of Fact 3 above, and in order 
to conceal the true nature of the transactions involved, made false 
entries in his accounts, records and memoranda. More specifically : 


(a) Respondent, on or about August 27 and 29, 1962, issued 
accounts of sale, dated August 27 and 29, 1962, falsely and incor- 
rectly designating the seller of 33 head of livestock as “R.C.” and 
“Cecil Cox,” and made entries in his receiving records and clerk 
sheets for said dates falsely and incorrectly designating the owner 
or consignor of said livestock as “R.C.” Said accounts of sale, 
receiving records and clerk sheets, or copies thereof, were made a 
part of the accounts and records of respondent; and 


(b) Respondent, on or about September 10 and 12, 1962, issued 
accounts of sale, dated September 10 and 12, falsely and incor- 
rectly designating the seller of 71 head of livestock as “C.C.,” and 
made entries in his receiving records and clerk sheets for said 
dates falsely and incorrectly designating the owner or consignor 
of said livestock as “C.C.” Said accounts of sale, receiving records 
and clerk sheets, or copies thereof, were made a part of the ac- 
counts and records of respondent. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
hereof, respondent has wilfully violated sections 304, 307, 312 (a) 
and 401 of the Act (7 U.S.C. 205, 208, 213(a), 221), section 10 
of the Federal Trade Commission Act (15 U.S.C. 50), which sec- 
tion is incorporated in and made a part of the Act by virtue of 
the provisions of section 402 of the Act (7 U.S.C. 222), and sec- 
tions 201.39 and 201.43(a) of the regulations (9 CFR 201.39, 
201.43(a)). Inasmuch as respondent has consented to the issu- 
ance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent, his agents, representatives and employees, shall 
cease and desist from (1) engaging in any act, practice or scheme 
to defraud any owner of livestock of the proceeds, or any portion 
thereof, resulting from any livestock transaction in commerce, or 
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knowingly engaging or participating in any agreement, arrange- 
ment or understanding for that purpose; and (2) knowingly 
falsifying, or causing to be falsified, in whole or in part, accounts 
of sale, receiving records, clerk sheets or any other records in 
connection with the purchase or sale of livestock in commerce. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act. 


Respondent is suspended as a registrant under the Act for a 
period of seven days. 


This order shall become effective on January 24, 1965, and 
copies hereof shall be served upon the parties. 


(No. 9572) 


WILLIAM BROOKS SMITH v. AMERICAN HEREFORD FARMS, INC., 
a/k/a INTERNATIONAL HEREFORD ASSOCIATION, INC. P&S Docket 
No. 3074. Decided January 14, 1965. 


Damages—Misrepresentation—Veterinary expenses—Default 


Damages plus veterinary expenses are awarded complainant against re- 
spondent for misrepresentation of weight and quality of animals de- 
livered. Claim for unwarranted diversion of time to care for sick 
animals not considered consequential damages for which reparation may 


be awarded. 


Complainant pro se. Miss Eva S. Reifenberg, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on October 9, 1963, 
complainant seeks reparation in the sum of $1,164.90, alleging 
that he ordered 15 steers from respondent, that he received de- 
livery of steers which were ill and whose weight and quality were 
substantially below that represented by respondent, and that one 
of the steers was dead on arrival and another died subsequently. 
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A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on November 16, 1963. A copy of the investigative report was 
served upon complainant on November 19, 1963. 


On December 4, 1963, respondent filed a motion to dismiss the 
complaint. On February 3, 1964, the presiding officer properly 
denied the motion to dismiss and gave the respondent an oppor- 
tunity to file an answer to the complaint within 20 days after 
service of the presiding officer’s ruling on the motion, which was 
served upon respondent on July 30, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that sections 202.39 through 202.58 of the rules of 
practice are applicable to reparation proceedings (9 CFR 202.39- 
202.58). Respondent was also informed that failure to file an 
answer constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint (9 CFR 202.41(c)). Not- 
withstanding such notice of the applicable provisions of the rules 
of practice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, William Brooks Smith, an individual whose 
address is Hunting Ridge Farm, Parsons Road, Route 2, Box 25, 
Duluth, Georgia, is engaged in farming and raising livestock. 


2. Respondent, American Hereford Farms, Inc., also apparent- 
ly known as International Hereford Association, Inc., is a Penn- 
sylvania corporation which at the time of the transactions in- 
volved herein had its principal place of business at Belle Vernon, 
Pennsylvania. During such time, respondent was engaged in the 
business of a dealer, buying and selling livestock in commerce 
for its own account, and on July 1, 1963, respondent was regis- 
tered with the Secretary of Agriculture so to operate. 


3. In the April 1963 issue of a magazine called the “Progres- 
sive Farmer’, respondent advertised “Top Hereford Feeders... 
Free Inoculation . . . Written Guarantee.” In mid-June 1963, 
complainant sent to respondent the inquiry coupon attached to 
the advertisement. In response to this inquiry, complainant re- 
ceived a letter, brochure, order forms and other literature from 
respondent on or about July 1, 1963. Respondent’s letter stated 
in part: 
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... We have available at this time heifers, steers, and bulls. 
These feeders, of the type which have proved themselves 
in the test of performance in the past, are ready for grass 
or grain. 
All AA-300 calves are well marked and weigh approximately 
300 pounds. The price of these success-proved calves is $99 
per head, guaranteed and delivered free in lots of 10 heads 
or more. 
* * * ok 
. rest assured that I will send you calves that will do a 
real good job for you as they have for others in your area. 
* * ok * 


P. S. Please note the introductory offer on our AA-400 
heavyweights. 


The brochure accompanying respondent’s letter stated in 
part: 


SAVE $55 PER HEAD ON TOP HEREFORD FEEDERS. 


* * * * 


Top Hereford Feeders purchased for $99 from American 
Hereford Farms show a much more favorable profit picture. 


* * 1 ok 


In addition to a $55 saving, A.H.F. Profit-Plus Plan gives 
you: 


Top Hereford Feeders at $99 Per Head 
Free Inoculation 
Written Guarantee 

* * * * 


Weight (approximately) 300 Ibs. 
* * * * 


All calves are inoculated and given the greatest care to as- 
sure healthy delivery by truck direct to your farm. 


The letter and brochure were intended to give the impression 
and were understood by complainant to indicate that the “AA- 
300” calves which respondent would ship pursuant to an order 
would weigh approximately 300 pounds; that the ““AA-400” calves 
would weigh approximately 400 pounds; that all of such calves 
would be delivered to the purchaser in a healthy condition; and 
that they would grade as good or choice. 
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4. On the basis of the representations made by respondent, 
complainant, on July 11, 1963, placed an order for eight “AA-400” 
steers at $123.00 per head and seven ““AA-300” steers at $99.00 
per head. Complainant’s order was accompanied by a check in 
the amount of $167.70, which represented the 10 per cent down 
payment required by respondent. 


5. On July 31, 1963, at approximately 5:30 p.m., complainant 
was informed over the telephone by respondent that the cattle 
he had ordered were about to leave Belle Vernon, Pennsylvania. 
Some 37 hours later on August 2, 1963, at 6:45 a.m., a trucker 
sent by respondent arrived at complainant’s farm near Duluth, 
Georgia. Before the truck driver would unload the cattle he in- 
sisted upon being paid the balance of the purchase price, which 
complainant paid by certified check in the amount of $1,509.30. 
After the cattle were unloaded, the trucker presented complain- 
ant with a bill of sale and a copy of an unvalidated Interstate 
Health Certificate. The bill of sale stated that the cattle were 
received “as advertised in good health and satisfactory condition 
upon inspection.” Complainant refused to sign the bill of sale, 
and made a notation on it that one “AA-300” was dead on arrival; 
one “AA-400” was limping and had a swollen foot; and 12 of the 
14 live animals had “pinkeye” to some extent with four or five 


showing signs of acute “pinkeye.” 


6. The calves were well cared for by complainant. They were 
inspected and treated by a veterinarian within 2 to 3 hours after 
delivery. At that time, all of the animals had “pinkeye” to some 
degree, 6 had ulceration of the eyes, 4 had severe lung infection 
with temperatures ranging up to 106 degrees, and 3 had foot rot. 
The total veterinary expenses incurred in connection with the 
treatment of the animals delivered by respondent were $38.00. 
Complainant also incurred expenses in the total amount of $40.15 
for special equipment, medicines, and special feed used in the 
treatment of the sick calves and for hired labor to help round up 
and treat the animals. 


7. One “AA-300” steer calf was dead on arrival. Another died 
twelve days later from a lung infection prevalent at the time of 


delivery. 


8. Two other “AA-300” steer calves weighed an average of 
210 pounds when delivered. 
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9. At the time of delivery, the other three “AA-300” steer calves 
and the eight “AA-400” steer calves would have graded as “culls” 
or “common.” At that time, the eleven animals had a total mar- 
ket value of $650.00. 


10. Feeder calves weighing 300 pounds when shipped will 
shrink approximately 7 per cent if transported for 36 hours. 


11. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41 (c)). The issuance of an order is therefore author- 
ized without further proceedings (9 CFR 202.41(d)). 


Complainant placed an order with respondent for eight 
“AA-400” steers and seven “AA-300” steers in reliance 
on representations that the animals which would be delivered 
would weigh approximately 400 and 300 pounds respectively and 
would otherwise be as described in respondent’s literature. Sick 
animals grading as “culls” or “common,” and animals weighing 
substantially less than the stated weights clearly would not fit 
the description. 


Of the animals delivered by respondent, one was dead upon 
arrival at complainant’s farm, and another died a short time 
thereafter as a result of an illness prevalent at the time of de- 
livery. Two of the “AA-300” steers weighed an average of 210 
pounds, and the rest of the animals would have graded as “culls” 
or “common.” The delivery by respondent of calves of the quality, 
weight and condition of the 15 steers received by complainant 
constituted a breach of contract and a violation of the Act on 
the basis of which reparation may be awarded. 


In connection with the calves which died, the measure of com- 
plainant’s damages is the difference between their market value 
at the time of delivery and the value they would have had if 
they had conformed to the contract. Since one calf was dead on 
arrival and the other died shortly thereafter, it is concluded that 
they had no value at the time of delivery. In the absence of an- 
other guide, the contract price ($99.00) will be considered as the 
value of animals conforming to the contract. Therefore, it is 
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concluded that complainant was damaged in this connection to 
the extent of $198.00. 


Each “AA-300” calf was to weigh close to 300 pounds when 
shipped. The animals delivered by respondent to complainant 
were in transit for approximately 37 hours. It may be officially 
noted (Parker v. Brown, 317 U.S. 341, 363 (1943)) that feeder 
calves weighing 300 pounds will shrink approximately 7 per cent 
when transported for 37 hours. See In-Transit Shrinkages of 
Cattle (Mimeograph Circular No. 78, issued by Agricultural Ex- 
periment Stations, University of Wyoming, in cooperation with 
Agricultural Marketing Service and Agricultural Research Serv- 
ice, United States Department of Agriculture, February 1957). 
Accordingly, it is concluded that such steer calves should have 
weighed approximately 280 pounds per head upon delivery. The 
animals were sold for $99.00 per head or approximately $35.35 
per hundredweight. Upon arrival at complainant’s farm, two 
of the “AA-300” steers weighed an average of 210 pounds or 
approximately 70 pounds per head less than they would have 
weighed had they been as represented by respondent. On the 
basis of the agreed price of $35.35 per hundredweight and the 
weight difference of 140 pounds, it is concluded that complainant’s 
damages in this regard amount to $49.49. 


Complainant paid a total of $1,281.00 for the other eleven 
surviving steers. Respondent’s advertisement, sales letter and 
brochure described the animals which would be shipped pursuant 
to an order as top Hereford feeders. Although there is no such 
grade, the words and pictures used combined to give the impres- 
sion that the cattle would grade as good or choice. At the time of 
delivery these eleven calves had a total market value of $650.00 
and they were judged by experienced cattlemen to grade as 
“culls” or at best as “common.” The price paid by complainant 
will be considered as the market value of steer calves of the 
quality respondent purported to sell. It is therefore concluded 
that in connection with these calves, complainant should be 
awarded $631.00 on the basis of the difference in the quality 
between the steer calves ordered and those delivered. Georgia 
UCC § 109A-2-714; cf. Shields v. Stillmock, 9 A.D. 577 (1915). 


The animals delivered were diseased, and, as a result, complain- 
ant incurred veterinary expenses in the sum of $38.00, and other 
expenses in the amount of $40.15 for special equipment, medicines, 
and special feed used in the treatment of the sick calves and for 
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hired labor to help round up and treat the sick animals. Com- 
plainant should be reimbursed by respondent for such expendi- 
tures. However, complainant’s claim in the amount of $300.00 
for the unwarranted diversion of his time from his business and 
other matters to treat and care for the sick calves may not proper- 
ly be considered as consequential damages on the basis of which 
reparation may be awarded. Cf. Tomich v. McCloskey, 22 A.D. 
61 (1963) ; Hartwig v. Missoula Livestock Auction Co., 14 A.D. 
818 (1955). 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $956.64, plus interest 
thereon at the rate of 5 per cent per annum from September 1, 
1963, until paid. Copies hereof shall be served upon the parties. 


(No. 9573) 


In re WILLIAM S. ENGLISH, JR., d/b/a WINCHESTER HORSE SALE. 
P&S Docket No. 3420. Decided January 15, 1965. 


Market agency—Registration and bond—Shippers’ proceeds—Checks— 
Accounting—Cease and desist—Consent 


Respondent is ordered to cease and desist from (1) engaging in business 
under the act without being registered and bonded, (2) issuing insuffi- 
cient fund consignment proceeds checks, (3) failing to remit when due, 
(4) issuing incomplete accounts of sale and (5) misusing shippers’ 
proceeds, and is ordered to establish a separate account for shippers’ 
proceeds. 


Mr. Raymond W. Fullerton for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on November 25, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent vio- 
lated the act and the regulations promulgated thereunder (9 CFR 
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201.1 et seq.), hereinafter referred to as the regulations, in vari- 
ous respects. 


On December 22, 1964, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Exam- 
iner, and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations set 
forth in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Farmer Livestock Exchange, Inc., stockyard, Win- 
chester, Virginia, hereinafter referred to as the stockyard, is 
now, and was at all times mentioned herein, a posted stockyard 
subject to the provisions of the act. 


2. Respondent is an individual whose address is Apple Ridge 
Farm, Route 5, Winchester, Virginia. Respondent was, at all 
times mentioned herein, engaged in the business of a market 
agency as defined in the act, selling livestock in commerce on a 
commission basis. 


3. Respondent, during the period from January 1, 1964, through 
August 28, 1964, regularly and consistently engaged in the busi- 
ness of a market agency selling livestock in commerce on a com- 
mission basis without being registered with the Secretary of 
Agriculture and without filing and maintaining a reasonable bond 
or its equivalent, as required by the act and the regulations. 


4. (a) Respondent, on or about August 28, 1964, sold two head 
of livestock on a commission basis at the stockyard, and, in con- 
nection therewith, issued check number 2396 in the sum of $300.62 
to the consignor of the livestock, Eddie Foster, in purported pay- 
ment of the net proceeds received from the sale of his livestock, 
which check was returned unpaid by the bank upon which it was 
drawn because respondent’s account was closed. 


(b) Respondent, on or about August 28, 1964, sold livestock on 
a commission basis at the stockyard, and, in connection therewith, 
issued checks to the consignors of the livestock in purported pay- 
ment of the net proceeds received from the sale of their livestock, 
which checks were returned unpaid by the bank upon which they 
were drawn because of insufficient funds, as follows: 
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Check Consignor to Whom Amount 
Number Check Issued of Check 
2360 Robert Peacock $87.50 
2370 Richard Young 57.00 
2373 Howard L. Patton, Jr. 25.20 
2388 Bruce Noll 82.83 
2403 Pleasant Ridge Horse and Pony Farm 52.35 


5. Respondent, in connection with the transactions described 
and listed in Finding of Fact 4 herein, failed to pay, when due, 
the net proceeds received from the sale of consigned livestock. 


6. Respondent, on or about the dates and in the transactions 
listed below, sold livestock on a commission basis at the stockyard, 
and, in connection therewith, issued accounts of sale to the con- 
signors of the livestock which failed to show the full, true, and 
correct name of the purchaser of the livestock. Copies of such 
false or otherwise incorrect accounts of sale were made a part of 
the accounts and records of respondent. 


Date Account of Head of Live- Consignor to Whom 
1964 Sale Number stock Sold Account of Sale Issued 
July 24 2297 2 Nelson Kesecker 
= 2302 2 George Fox 
7 2309 1 Clarence Thorn 
. 2328 4 Bruce Noll 
t 2343 7 Bernard Louch 
August 28 2370 1 Richard Young 
" 2373 z Howard L. Patton, Jr. 
” 2388 a Bruce Noll 
= 2403 5 Pleasant Ridge Horse 


and Pony Farm 


7. Respondent, during the period from January 1, 1964, 
through August 28, 1964, sold livestock on a commission basis 
at the stockyard, and, in connection therewith, failed to deposit 
the gross proceeds received from the sale of such livestock in a 
separate bank account designated as “Custodial Account for Ship- 
pers’ Proceeds,” or by a similar identifying designation. 


8. Respondent, during the period from July 24, 1964, through 
August 28, 1964, used funds received as proceeds from the sale 
of livestock consigned to him for sale on a commission basis at 
the stockyard for purposes of his own and for purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to consignors, thereby endangering the faithful and 
prompt accounting therefor and the payment of the portions due 
the consignors of the livestock. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, 5, 6, 7 
and 8 herein, respondent has wilfully violated sections 303, 307, 
312(a), and 401 of the act (7 U.S.C. 203, 208, 213(a), and 221), 
and sections 201.10, 201.29, 201.30, 201.41, 201.42, and 201.43 (a) 
of the regulations (9 CFR 201.10, 201.29, 201.30, 201.41, 201.42, 
and 201.43(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) engaging in any 
activity for which registration and bonding are required under the 
act without being registered with the Secretary of Agriculture so 
to operate, and without filing and maintaining a reasonable bond 
or its equivalent as required by the act and the regulations pro- 
mulgated thereunder; (2) issuing checks to consignors in pur- 
ported payment of the net proceeds due for livestock sold in com- 
merce without having and maintaining an account in the bank 
upon which they are drawn, or issuing checks to consignors for 
said purpose without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such 
checks; (3) failing to pay, when due, the net proceeds received 
from the sale of consigned livestock sold in commerce; (4) issuing 
accounts of sale to consignors of livestock sold in commerce which 
fail to show the full, true, and correct name of the purchaser of 
the livestock; and (5) using funds received as proceeds from the 
sale of livestock handled on a commission basis for purposes of 
his own and for purposes other than the payment of lawful 
‘marketing charges and the remittance of net proceeds to con- 
signors. 


Respondent is hereby ordered and directed to deposit the gross 
proceeds received from the sale of livestock handled on a com- 
mission or agency basis in a separate bank account designated as 
“Custodial Account for Shippers’ Proceeds,” or by a similar identi- 
fying designation, and not to withdraw funds therefrom for any 
purposes except those for which shippers’ proceeds may properly 
be used as set forth in section 201.42 of the regulations pro- 
mulgated under the act (9 CFR 201.42). 





. bee 
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Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 


the respondent. 


(No. 9574) 


In re GRANDE PACKERS, INC. P&S Docket No. 3424. Decided 
January 15, 1965. 


Packer—Failure to pay when due—Checks—Cease and desist—Consent 


‘Respondent is ordered to cease and desist from (1) failing to pay when 
due the purchase price of livestock purchased in commerce and (2) 
issuing insufficient funds checks in payment for such livestock. 

Mr. Jerome S. Ducrest for complainant. Lee, Bryans, Kelly & Stansfield, 
of Denver, Colorado, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint and Notice of Hearing filed by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, on Decem- 
ber 3, 1964, charges respondent with various violations of the 
Act and the regulations. In an answer filed on December 30, 1964, 
respondent admits the facts alleged in paragraph I of the Com- 
plaint and Notice of Hearing and further admits that the Secre- 
tary has jurisdiction in this matter, and consents to the issuance 
of a specified order, with findings of fact and conclusions based 
upon the allegations set forth in the complaint and Notice of Hear- 
‘ing as the findings of fact and conclusions of the Secretary of 
Agriculture, requiring it to cease and desist from the practices 
complained of in the Complaint and Notice of Hearing. Com- 
plainant has recommended that the order agreed to by respondent 
in said answer be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Colorado with its principal office and 
place of business located at 5600 York Street, Denver, Colorado. 
At all times material herein respondent was a packer, within the 
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meaning of the Act, engaged in the business of buying livestock, 
in commerce, for slaughter and preparing meats for sale and ship- 
ment in commerce at its plant located at Denver, Colorado. 


2. (a) Respondent, in commerce, in four specified transactions 
on or about three specified dates, and in other similar transactions 
at divers other times during the months of August and September 
1964, through Harold Asmus, president of respondent and the 
officer who directed and controlled its livestock procurement op- 
erations, purchased livestock for slaughter purposes and failed 
to pay the seller of the livestock or his duly authorized agent the 
full amount of the purchase price of such livestock when payment 
was due. 


(b) Respondent, as of the date of the issuance of the Com- 
plaint, had failed to pay the person from whom it purchased the 
livestock in the transactions described in subsection (a) above 
the full amount of the purchase price of the livestock. 


3. Respondent, on or about four specified dates in connection 
with six specified transactions, and in connection with other 
transactions at divers other times during the months of August 
and September 1964, through Harold Asmus, president of re- 
spondent and the officer who directed and controlled its livestock 
procurement operations, issued checks in payment for livestock 
purchased for slaughter purposes, in commerce, which checks 
were returned by the banks upon which they were drawn because 
of insufficient funds in the accounts upon which drawn. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 2 and 8, it 
is concluded that respondent has engaged in unfair practices in 
violation of section 202 (a) of the Act (7 U.S.C. 192 (a)) and 
section 201.43 (b) of the regulations (9 CFR 201.43 (b)). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint and Notice of Hearing, and complainant has 
recommended that such an order be issued, the order will be 
issued. 


ORDER 


Respondent, Grande Packers, Inc., and respondent’s officers, 
representatives, agents and employees, directly or through any 
corporate or other device, shall cease and desist from: 
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(a) Failing to pay when due the purchase price of livestock 
purchased in commerce; and 


(b) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining on deposit in the bank 
upon which such checks are drawn sufficient funds to pay such 
checks. 


This order shall become effective six days after service and 
copies hereof shall be served upon the parties. 


(No. 9575) 


In re DELRICH MEAT PACKERS, INC., a corporation, and DELBERT 
NEJMANOWSKI. P&S Docket No. 3328. Decided January 18, 
1965. 


Packer—Failure to pay when due—Checks—Purchase while insolvent— 
Records—Cease and desist—Individual respondent—Default 


Respondent corporation is ordered to cease and desist from (1) purchasing 
livestock while insolvent, (2) failing to pay when due and (3) issuing 
insufficient funds checks in payment for livestock and is ordered to keep 
records that fully disclose all transactions in its business under the act. 
No such order is issued against the individual respondent who is presi- 
dent of respondent corporation and controls its activities. 


Mr. Garrett N. Wyss for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed July 6, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture. Respondent corporation is a packer 
as defined in the act and the individual respondent is president 
of respondent corporation. Respondent Delrich Meat Packers, 
Inc., is charged, in effect, with purchasing livestock in commerce 
while its current liabilities exceeded its current assets, with fail- 
ing to pay, when due, for livestock purchased in commerce and 
with issuing checks in payment for livestock purchased in com- 
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merce, which checks were returned by the bank upon which they 
were drawn because of insufficient funds in respondent corpor- 
ation’s account in violation of section 202(a) of the act (7 U.S.C. 
192(a)). Respondent corporation is also charged with failing 
to keep accounts, records and memoranda which fully and cor- 
rectly disclose all transactions involved in its business in viola- 
tion of section 401 of the act (7 U.S.C. 221). The individual re- 
spondent is charged with directing and controlling the activities 
of respondent corporation alleged to violate the act. A copy of 
the complaint and a copy of the rules of practice were served 
upon each respondent July 9, 1964. 


At the time of service of the complaint, respondents were noti- 
fied in writing that answers thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file answers would 
constitute admissions of the facts alleged in the complaint and, 
in effect, waiver of oral hearing. Notwithstanding such notice, 
respondents have not filed answers. The matter was referred to 
Will Rogers, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 202.9(c) of the rules of practice. On September 21, 1964, 
the hearing examiner filed a report recommending that respond- 
ents be found to have violated the act as charged and be ordered 
to cease and desist from such violations and to keep adequate 
records. No exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Delrich Meat Packers, Inc. is a corporation organized and 
existing under the law of the State of Illinois, with its office and 
place of business at R. R. #1, Carlinville, Illinois. Delrich Meat 
Packers, Inc. is now and was at all times material herein a packer 
within the meaning of the act in that said respondent is now and 
was at all times material herein engaged in the business of buy- 
ing livestock in commerce for purposes of slaughter. 


2. Respondent Delbert Nejmanowski is an individual who is 
now and was at all times material herein president of respond- 
ent corporation and in charge of the operations of said respond- 
ent. Delbert Nejmanowski does now and did at all times mate- 
rial herein formulate, direct and control the policies and prac- 
tices of respondent corporation. 
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3. The Mississippi Valley Stock Yards, Inc. stockyard, St. 
Louis, Missouri, and St. Louis National Stock Yards, National 
Stockyards, Illinois, are now and were at all times material herein 
posted stockyards subject to the provisions of the act. 


4. During the period September 30 through October 17, 1962, 
on 8 separate days at the St. Louis National Stock Yards and 
during the period February 28 through May 24, 1963, on 19 sep- 
arate days at the stockyard of the Mississippi Valley Stock Yards, 
Inc., respondents purchased a total of 453 and 315 head of live- 
stock, respectively, for slaughter purposes for the account of 
respondent Delrich Meat Packers, Inc. while respondent corpor- 
ation’s current liabilities exceeded its current assets. Respond- 
ents failed to pay for such livestock within the period of time 
established by contract or by the custom, rule or regulation of 
the posted stockyard at which such purchases were made. 


5. On or about October 15 and 17, 1962, respondents, through 
Delbert Nejmanowski, issued a check drawn on the account of 
respondent corporation in purported payment of the purchase 
prices of livestock purchased at the stockyards for slaughter pur- 
poses for the account of respondent corporation, which checks 
were returned by the bank upon which they were drawn because 
of insufficient funds in respondent corporation’s account. 


6. During the period August 31, 1962, to March 31, 1964, in 
connection with Delrich Meat Packers, Inc.’s business as a packer 
under the act, respondents failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in respondent corporation’s business, in that respondents, 
during such period, failed to keep a general ledger, inventory 
stock records, and journals disclosing accounts payable other than 
livestock accounts payable. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 5, 
respondent corporation violated section 202(a) of the act (7 
U.S.C. 192(a)) and by reason of the facts set forth in Finding 
of Fact 6, respondent corporation violated section 401 thereof 
(7 U.S.C. 221). Accordingly, such respondent should be ordered 
to cease and desist from the violations of the former section and 
to keep accounts, records and memoranda whick fully and cor- 
rectly disclose all transactions involved in its business under the 
act, as recommended by the complainant. 
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The complainant and the hearing examiner also recommended 
that the individual respondent be found to have violated sections 
202(a) and 401 and be subject to appropriate sanctions by reason 
thereof. We have serious doubts as to our authority to do so. 
Cf. Inre R. J. & C. W. Fletcher, Inc., d/b/a Fletcher Bros. Pack- 
ing Co., and R. J. Fletcher and C. W. Fletcher, individuals, 23 
A.D. 1400 (1964); In re Midwest Livestock Commission Com- 
pany, Inc., and William C. Garnick and Billie J. Garnick, 23 A.D. 
816 (1964). Further, even assuming such authority, it is ques- 
tionable whether the individual respondent could be found to have 
violated the act in connection with at least one of the charges 
contained in the complaint. Cf. In re Washington Hog Market, 
Inc., a corporation, and Jacob C. Williams and Clifton E.. Williams, 
individuals, 20 A.D. 848 (1961). Therefore, we refrain from 
issuing an order against the individual respondent. Cf. In re 
R. J. & C. W. Fletcher, Inc., d/b/a Fletcher Bros. Packing Co., 
and R. J. Fletcher and C. W. Fletcher, individuals, supra. 


ORDER 


Respondent Delrich Meat Packers, Inc., its officers, representa- 
tives, agents and employees, directly, indirectly or through any 
corporate or other device, shall cease and desist from: 


(1) purchasing livestock in commerce while its current liabili- 
ties exceed its current assets: Provided, however, that nothing 
herein contained shall prevent such persons from purchasing 
livestock in commerce while respondent corporation’s current 
liabilities exceed its current assets if the purchase price of such 
livestock is paid in full at the time of purchase; 


(2) failing to pay for livestock purchased in commerce within 
the period of time established by contract or by the custom, rule 
or regulation of the stockyard at which such purchases are made; 
and 


(3) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank upon which they are drawn to pay such checks. 


Respondent Delrich Meat Packers, Inc. shall keep accounts, 
records and memoranda which fully and correctly disclose all 
transaction: involved in its business as a packer under the act, 
including: (a) a general ledger, (b) inventory stock records, and 
(c) journals disclosing accounts payable other than and in addi- 
tion to livestock accounts payable. 
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(No. 9576) 


In re CLAUDE E. Hoover. P&S Docket No. 3323. Decided Jan- 
uary 18, 1965. 


Bonding requirements—Suspension of Registration—Default 


Respondent is ordered to cease and desist from engaging in business as a 
market agency without being bonded and is suspended as a registrant 
until he fully complies with the bonding requirements of the act and 
the regulations. 


Mr. Garrett N. Wyss for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed June 25, 1964, by the Direc- 
tor, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondent 
is registered with the Secretary under the act as a market 
agency buying livestock in commerce on a commission basis and 
is charged with engaging in the business of a market agency 
in commerce without filing and maintaining a reasonable bond 
or its equiavalent, as required by the act and the regulations 
issued thereunder. A copy of the complaint and a copy of the 
rules of practice were served upon the respondent August 3, 
1964. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint, and, in effect, a waiver of oral hearing. Notwith- 
standing such notice, the respondent has not filed an answer. 
The matter was referred to Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further inves- 
tigation or hearing pursuant to section 202.9(c) of the rules of 
practice. On November 13, 1964, the hearing examiner filed a 
report recommending that respondent be found to have violated 
the act as charged, be ordered to cease and desist from such vio- 
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lation and be suspended as a registrant under the act until he 
complies with the bonding requirements of the act and the reg- 
ulations issued thereunder. No exceptions to the hearing exam- 
iner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Claude E. Hoover, is an individual whose ad- 
dress at the times involved herein was 5702 East Camelback 
Road, Phoenix, Arizona. Respondent is now and was at all times 
material herein engaged in the business of buying livestock in 
commerce on a commission basis as a market agency within the 
meaning of the act and respondent is now and was at all times 
material herein registered with the Secretary under the act as 
a market agency buying livestock in commerce on a commission 
basis. 


2. The Cornelius Livestock Co. stockyard, Phoenix, Arizona, 
the Casa Grande Livestock Auction Company stockyard, Casa 
Grande, Arizona, and the Arizona Livestock Auction stockyard, 
Phoenix, Arizona, are now and were at all times material here- 
in posted stockyards subject to the provisions of the act. 


3. Respondent’s surety bond terminated October 6, 1961. On 
or about October 19, 1961, respondent was notified in writing 
of such termination date and was informed that he would have 
to furnish a new bond if he continued to operate after October 
6, 1961, as a registrant under the provisions of the act. Not- 
withstanding said notice, respondent continued to engaged in 
the business of a market agency buying livestock at the stock- 
yards on a commission basis without filing and maintaining a 
reasonable bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a market agency under 
the act without a reasonable bond or its equivalent constitutes 
a willful violation of section 312(a) of the act (7 U.S.C. 213 
(a)) and sections 201.29 and 201.30 of the regulations issued 
thereunder (9 CFR 201.29 and 201.30). See e.g., In re W. O. 
Steen, 16 A.D. 125 (1957) ; In re Ray York, 20 A.D. 1112 (1961). 
Respondent should be ordered to cease and desist from such vio- 
lation and be suspended as a registrant under the act until he 
fully complies with the bonding requirements of the act and 
the regulations issued thereunder, as recommended by complain- 
ant. 
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ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a market agency in commerce within the meaning of the 
act without filing and maintaining a reasonable bond or its 
equivalent as required by the act and the regulations issued 
thereunder. 


Respondent is suspended as a registrant under the act until 
he fully complies with the bonding requirements of the afore- 
said act and regulations. At the request of respondent, when 
he demonstrates that he has complied with the bonding require- 
ments of the act and the regulations, a supplemental order will 
be issued in this proceeding terminating this suspension. 


This order shall become effective on the 10th day after serv- 
ice thereof upon respondent and copies hereof shall be served 
upon the parties. 


(No. 9577) 


In re WILFRED HART. P&S Docket No. 3326. Decided January 
19, 1965. 


Registration and bond—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
market agency without being so registered and bonded as required by 
the act and the regulations issued thereunder. 


Mr. Garrett N. Wyss for complainant. Mr. Lorin L. Kay, of Richland, Wis., 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 30, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 
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Respondent filed an answer on July 27, 1964. On December 
28, 1964, respondent filed a further answer, in which he admits 
the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance 
of a specified order, with findings and conclusions, for the pur- 
pose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has recommended that the cease 
and desist provisions of the order consented to by respondent be 
issued, but that respondent not be suspended as a registrant un- 
der the Act as respondent is now in compliance with the regis- 
tration and bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. The Equity Livestock Auction Market stockyard, Altoona, 
Wisconsin, the Equity Livestock Auction Market stockyard, Rich- 
land Center, Wisconsin, and the Equity Livestock Auction Mar- 
ket stockyard, Sparta, Wisconsin, hereinafter called the stock- 
yards, are now, and were at all times material herein, posted 
stockyards subject to the provisions of the Act. 


2. Respondent is an individual whose address is Richland Cen- 
ter, Wisconsin. Respondent on July 25, 1961, registered with the 
Secretary of Agriculture as a dealer to buy livestock for slaugh- 
ter purposes only, and at all times material herein was so reg- 
istered. 


38. During the period from June 12, 1963, to the date of the 
execution of the Complaint, respondent engaged in the business 
of a market agency, buying livestock on a commission basis, at 
the stockyards, without being registered with the Secretary of 
Agriculture to so transact business and without filing and main- 
taining a reasonable bond or its equivalent, as required by the 
Act and the regulations thereunder. 


4. Respondent was notified by letters dated April 19, 1962, 
May 3, 1962, and July 10, 1962, of the registration and bonding 
requirements of the Act and the regulations, and was informed 
that he would have to comply with the registration requirements 
and would have to furnish a bond if he desired to operate as a 
market agency, buying livestock at the stockyards on a commis- 
sion basis. 
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CONCLUSIONS 


By reason of the facts alleged, supra, respondent has violated 
sections 303 and 312 of the Act (7 U.S.C. 203 and 213) and sec- 
tions 201.10, 201.29 and 201.30 of the regulations (9 CFR 201.10, 
201.29, 201.30). The complainant has recommended that the 
cease and desist order consented to by respondent be issued. 
The cease and desist order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a market agency in commerce within the meaning of 
the Act without being registered with the Secretary of Agri- 
culture to so operate and without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 9578) 


In re CEcIL Cox. P&S Docket No. 3426. Decided January 21, 
1965. 


Falsifying records—Fraud—Cease and desist—Consent 


Respondent is ordered to cease and desist from (1) engaging in any act 
to defraud livestock owners of the proceeds, or any portion thereof, 
resulting from livestock transactions in commerce and (2) knowingly 
falsifying or causing to be falsified any record in connecton with the 
purchase or sale of such livestock. 


Mr. J. Robert Franks for complainant. Stillman & Goranson, of Clear Lake, 
Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 3, 1964, by the Director, Packers and 
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Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint charges that 
respondent wilfully engaged in acts and practices in violation 
of the provisions of the Act. 


On January 6, 1965, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint and sub- 
mits to the jurisdiction of the Secretary in this matter, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Ex- 
aminer, and consents to the issuance of a specified order contain- 
ing findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has recommended that 
the order to which respondent has consented be issued. 


FINDINGS OF FACT 


1. (a) Cecil Cox, respondent, is an individual whose address 
is Meservey, Iowa. 


(b) Respondent, at all times material herein, was engaged 
in the business of a livestock dealer, buying and selling live- 
stock in commerce for his own account. 


2. Cattle Owners Corporation is an Iowa corporation with its 
principal place of business at Belmond, Iowa. It was organized 
for the purpose of managing and liquidating a large number of 
livestock owned by numerous persons, hereinafter referred to 
as the Investors. At the time of the transactions involved here- 
in, Kenneth Schmale and Norman Gabrielson, hereinafter re- 
ferred to as Schmale and Gabrielson, respectively, were employ- 
ees of Cattle Owners Corporation, whose duties were to sell and 
liquidate said livestock. 


3. Respondent, in August, September, October and November 
of 1962, pursuant to agreements, arrangements or understand- 
ings between respondent, Schmale and Gabrielson, and between 
such three persons and Roy B. Johnson, Clifford J. Keough, Ron- 
ald C. Whitney and Park E. Bingley, respectively, engaged in 
an unfair and deceptive practice or scheme to defraud the In- 
vestors of a portion of the proceeds resulting from the sale and 
disposition, in commerce, of livestock owned by the Investors and 
being disposed of for them by Cattle Owners Corporation. Pur- 
suant to and in carrying out such agreements, arrangements or 
understandings, respondent and the persons with whom respond- 
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ent had such agreements, arrangements, or understandings per- 
formed the following acts and engaged in the following courses 
of conduct: 


(a) On or about August 25, 1962, Ronald C. Whitney, indi- 
vidually doing business as Iowa Falls Sales Pavilion, entered 
into a fictitious transaction pursuant to which he purportedly 
purchased 33 head of livestock owned by the Investors and being 
disposed of for them by Cattle Owners Corporation and issued 
a check in the amount of $4,500.00 to Cattle Owners Corpora- 
tion in purported payment of the full sales price of said live- 
stock. Respondent, on or about said date, issued his check in the 
amount of $4,628.55, payable to the Iowa Falls Sales Pavilion 
to reimburse said Ronald C. Whitney for the amount of such 
purported purchase price, plus trucking expenses. On August 
27 and 29, 1962, said Ronald C. Whitney sold said 33 head of 
livestock at the Iowa Falls Sales Pavilion stockyard, Iowa Falls, 
Iowa, a posted stockyard subject to the provisions of the Act 
and remitted the net proceeds from the sale thereof in the amount 
of $5,665.47 to respondent. 


(b) On or about August 31, 1962, Clifford J. Keough, Mason 
City, Iowa, entered into a fictitious transaction pursuant to which 
he purportedly purchased 38 head of livestock owned by the In- 
vestors and being disposed of for them by Cattle Owners Cor- 
poration and issued his check in the amount of $4,275.00 to Cat- 
tle Owners Corporation in purported payment of the full sales 
price of said livestock. Respondent, on or about said date, issued 
his check in the amount of $4,313.00, payable to said Clifford 
Keough to reimburse him for the amount of such purported pur- 
chase price, plus $1.00 per head. Respondent, on said date, sold 
said 38 head of livestock at the Linn County Auction Company 
stockyard, Brookfield, Missouri, a posted stockyard subject to 
the provisions of the Act, and received the net proceeds from the 
sale thereof in the amount of $4,772.13. 


(c) On or about September 8 and 10, 1962, Ronald C. Whit- 
ney, individually doing business as Iowa Falls Sales Pavilion, 
entered into a fictitious transaction pursuant to which he pur- 
portedly purchased 70 head of livestock owned by the Investors 
and being disposed of for them by Cattle Owners Corporation 
and issued his checks in the total amount of $7,349.60 to Cattle 
Owners Corporation in purported payment of the full sales price 
of such livestock. Respondent, on or about said dates, issued his 
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checks in the total amount of $7,985.00 payable to Ronald Whit- 
ney and the Iowa Falls Sales Pavilion to reimburse him for the 
amount of such purported purchase price plus a “weight gain” 
payment and trucking. On September 10 and 12, 1962, said Ron- 
ald C. Whitney sold said 70 head of livestock at the Iowa Falls 
Sales Pavilion stockyard, Iowa Falls, Iowa, a posted stockyard 
subject to the provisions of the Act, and remitted the net pro- 
ceeds resulting from the sale thereof in the amount of $9,228.85 
to respondent. 


(d) Respondent, on or about September 11, 1962, issued his 
check in the amount of $3,097.00 payable to the Iowa Falls Sales 
Pavilion. On or about September 12, 1962, respondent consigned 
for sale 34 head of livestock owned by the Investors and being 
disposed of for them by Cattle Owners Corporation—27 head in 
his own name and seven head in the name of Cattle Owners Cor- 
poration — at the Gallatin Livestock Auction, Inc., stockyard, 
Gallatin, Missouri, a posted stockyard subject to the provisions 
of the Act, and received the net proceeds from the sale of the 
27 head of said livestock in the amount of $3,174.72. On or 
about September 15, 1962, Ronald C. Whitney, individually do- 
ing business as Iowa Falls Sales Pavilion, entered into a ficti- 
tious transaction pursuant to which he purportedly purchased 32 
head of said livestock and issued his checks in the total amount 
of $3,065.00 to Cattle Owners Corporation in purported payment 
of the full sales price of said 32 head. 


(e) On or about September 18, 1962, Park E. Bingley and the 
Bingley Sales Company, Knoxville, Iowa, sold 241 head of live- 
stock owned by the Investors and being disposed of for them by 
Cattle Owners Corporation, at the Bingley Sales Company stock- 
yard, Knoxville, Iowa, a posted stockyard subject to the provi- 
sions of the Act, and remitted the net proceeds from the sale 
thereof in the amount of $25,389.61 to respondent. On or about 
September 19, 1962, said Park Bingley and one Loyal Cox en- 
tered into fictitious transactions pursuant to which they pur- 
portedly purchased 239 head of said livestock and issued their 
checks in the total amount of $21,597.00 to Cattle Owners Cor- 
poration in purported payment of the full sales price of said 239 
head. On or about said date, respondent issued his checks in the 
total amount of $21,597.00 to Park Bingley and to “Loyal Cox 
& Bingley” to reimburse them for the amount of such purported 
purchase price. 
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(f) Respondent, on or about September 19, 1962, issued his 
check in the amount of $5,262.00 to Roy B. Johnson, Buffalo Cen- 
ter, Iowa. Said Roy B. Johnson, on or about September 21, 1962, 
entered into a fictitious transaction pursuant to which he pur- 
portedly purchased 56 head of livestock owned by the Investors 
and being disposed of for them by Cattle Owners Corporation, and 
issued his check in the amount of $5,150.00 to Cattle Owners Cor- 
poration in purported payment of the full sales price of said live- 
stock. Respondent, on September 21, 1962, sold said 56 head of 
livestock for his own account at the Anita Auction Company 
stockyard, Anita, Iowa, a posted stockyard subject to the provi- 
sions of the Act, and received the net proceeds from the sale 
thereof in the amount of $5,841.38. 


(g) On or about October 5, 1962, Ronald C. Whitney, individ- 
ually doing business as Iowa Falls Sales Pavilion, entered into 
a fictitious transaction pursuant to which he purportedly pur- 
chased 32 head of livestock owned by the Investors and being 
disposed of for them by Cattle Owners Corporation and issued 
his check in the amount of $3,270.00 to the Cattle Owners Cor- 
poration in purported payment of the full sales price of said 32 
head. On or about said date, respondent sold said 32 head of 
livestock for his own account at the Anita Auction Company 
stockyard, Anita, Iowa, a posted stockyard subject to the provi- 
sions of the Act, and received the net proceeds from the sale 
thereof in the amount of $3,983.21. On or about October 7, 1962, 
respondent issued his check in the amount of $3,270.00 to Ron- 
ald C. Whitney to reimburse him for the amount of such pur- 
ported purchase price. 


(h) Respondent, on or about October 15, 1962, issued his 
check in the amount of $10,163.88 to Park Bingley, Knoxville, 
Iowa. On or about October 16, 1962, said Park Bingley entered 
into a fictitious transaction pursuant to which he purportedly pur- 
chased 106 head of livestock owned by the Investors and being 
disposed of for them by Cattle Owners Corporation and issued 
his check in the amount of $10,163.88 to Cattle Owners Corpor- 
ation in purported payment of the full sales price of said 106 
head. On or about October 16, 1962, said Park Bingley and the 
Bingley Sales Company sold said 106 head of livestock at the 
Bingley Sales Company stockyard, Knoxville, Iowa, a posted 
stockyard subject to the provisions of the Act, and remitted the 
net proceeds from the sale thereof in the amount of $12,014.85 
to respondent. 
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(i) On or about October 17, 1962, Roy B. Johnson, Buffalo 
Center, Iowa, entered into a fictitious transaction pursuant to 
which he purportedly purchased 10 head of livestock owned by 
the Investors and being disposed of for them by Cattle Owners 
Corporation, and issued his check in the amount of $1,130 to 
Cattle Owners Corporation in purported payment of the full sales 
price of said 10 head. On or about said date, respondent sold 
said 10 head of livestock at the Forest City Auction Company 
stockyard, Forest City, Iowa, a posted stockyard subject to the 
provisions of the Act, and received the net proceeds from the 
sale thereof in the amount of $1,356.03. On or about October 
20, 1962, respondent issued his check in the amount of $1,150 
to said Roy B. Johnson to reimburse him for the amount of such 
purported purchase price plus $2.00 per head. 


(j) On or about October 23, 1962, Roy B. Johnson, Buffalo 
Center, Iowa, sold 64 head of livestock owned by the Investors 
and being disposed of for them by Cattle Owners Corporation at 
the Lolli Sales Pavilion stockyard, Macon, Missouri, a posted 
stockyard subject to the provisions of the Act. The net proceeds 
from the sale of said livestock in the amount of $6,190.39 were 
remitted in the following manner: One check in the amount of 
$5,200.32 payable to Cattle Owners Corporation, and one check 
in the amount of $990.07 payable to said Roy B. Johnson. Both 
said Roy B. Johnson and respondent endorsed the check payable 
to Roy B. Johnson, and it was deposited in respondent’s account 
with the Clear Lake Bank & Trust Company, Clear Lake, Iowa. 


(k) On or about October 25, 1962, Frank Lolli, doing business 
as Lolli Sales Pavilion, Macon, Missouri, entered into a fictitious 
transaction pursuant to which he purportedly purchased 45 head 
of livestock, owned by the Investors and being disposed of for 
them by Cattle Owners Corporation, and issued his check in the 
amount of $2,970.00 to Cattle Owners Corporation in purported 
payment of the full sales price of said livestock. On or about 
October 30, 1962, said 45 head of livestock were sold at the Lolli 
Sales Pavilion stockyard, Macon, Missouri, a posted stockyard 
subject to the provisions of the Act, and the net proceeds in the 
amount of $4,033.82, minus the amount paid to Cattle Owners 
Corporation and trucking, feed and veterinary expenses, were 
remitted to Roy Johnson. The check payable to Roy Johnson in 
the amount of $857.97 was endorsed by both said Roy Johnson 
and respondent and was deposited in respondent’s account with 
the Clear Lake Bank & Trust Company, Clear Lake, Iowa. 
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(1) On or about November 6, 1962, Roy B. Johnson sold 58 
head of livestock owned by the Investors and being disposed of 
for them by Cattle Owners Corporation at the Lolli Sales Pavil- 
ion stockyard, Macon, Missouri, a posted stockyard subject to 
the provisions of the Act. The net proceeds from the sale of 
said livestock in the amount of $4,835.42 were remitted in the 
following manner: One check in the amount of $3,790.38 pay- 
able to Cattle Owners Corporation, and one check in the amount 
of $1,045.04 payable to said Roy B. Johnson. Both said Roy B. 
Johnson and respondent endorsed the check payable to Roy B. 
Johnson, and it was deposited in respondent’s account with the 
Clear Lake Bank & Trust Company, Clear Lake, Iowa. 


4. Respondent, in carrying out such unfair and deceptive prac- 
tice or scheme, described in Finding of Fact 3 above, and in or- 
der to conceal the true nature of the transactions involved, caused 
false entries to be made in accounts, records and memoranda of 
the Linn County Auction Co., Brookfield, Missouri, the Galla- 
tin Livestock Auction, Inc., Gallatin, Missouri, the Anita Auc- 
tion Co., Anita, Iowa, the Forest City Auction Co., Forest City, 
Iowa, and Frank Lolli, doing business as Lolli Sales Pavilion, 
Macon, Missouri, all market agencies subject to the provisions 
of the Act. More specifically: 


(a) Respondent, on or about August 31, 1962, caused the Linn 
County Auction Company, Brookfield, Missouri, to make entries 
in its clerk sheets and scale tickets for its sale of August 31, 
1962, falsely designating the owner or shipper of 38 head of 
livestock as “Cecil Cox.” Said clerk sheets and scale tickets, or 
copies thereof, were made a part of the accounts and records of 
the Linn County Auction Company. 


(b) Respondent, on or about September 12, 1962, caused the 
Gallatin Livestock Auction, Inc., Gallatin, Missouri, to issue an 
account of sale, No. 00032, dated September 12, 1962, falsely and 
incorrectly designating the consignor of 27 head of livestock as 
“Cecil Cox,” and to make entries in its receiving records and 
scale tickets for said sale day falsely and incorrectly designating 
the seller or owner of such livestock as “Cecil Cox.” Said account 
of sale, receiving records and scale tickets, or copies thereof, 
were made a part of the accounts and records of the Gallatin 
Livestock Auction, Inc. 


(c) Respondent, on or about September 21 and October 5, 
1962, caused the Anita Auction Company, Anita, Iowa, to issue 
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accounts of sale for its sales of September 21 and October 5, 
1962, falsely and incorrectly designating the seller of 89 head 
of livestock as “Cecil Cox,” and to make entries in its receiving 
records and clerk sheets for said sale days falsely and incorrectly 
designating the seller of said livestock as “Cecil Cox.” Said ac- 
counts of sale, receiving records and clerk sheets, or copies there- 
of, were made a part of the accounts and records of the Anita 
Auction Company. 


(d) Respondent, on or about October 17, 1962, caused the For- 
est City Auction Co., Forest City, Iowa, to issue an account of 
sale dated October 17, 1962, falsely and incorrectly designating 
the consignor of 10 head of livestock as “Cecil Cox.” Said account 
of sale, or a copy thereof, was made a part of the accounts and 
records of the Forest City Auction Co. 


(e) Respondent, on or about October 23, and November 6, 
1962, caused Frank Lolli, doing business as Lolli Sales Pavilion, 
Macon, Missouri, to issue accounts of sale No. 5325 and 5326, 
dated October 23, 1962, and No. 5518, dated November 6, 1962, 
to Cattle Owners Corporation, showing the weights of a total of 
122 head of livestock as being 16,710 pounds less than the true 
weights at which the livestock were sold. Said accounts of sale, 
or copies thereof, were made a part of the accounts and records 
of Frank Lolli, doing business as Lolli Sales Pavilion. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
hereof, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)), and section 10 of the Federal Trade 
Commission Act (15 U.S.C. 50), which section is incorporated 
in and made a part of the Act by virtue of the provisions of sec- 
tion 402 of the Act (7 U.S.C. 222). Inasmuch as respondent has 
consented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondent, his agents, representatives and employees, shall 
cease and desist from (1) engaging in any act, practice or scheme 
to defraud any owner of livestock of the proceeds, or any por- 
tion thereof, resulting from any livestock transaction in com- 
merce; or knowingly engaging or participating in any agree- 





ee eS ee eee ee 





F. C. HARKER 57 
Cite as 24 A.D. 57 


ment, arrangement or understanding for that purpose; and (2) 
knowingly causing any market agency or other person or firm 
subject to the Act to falsify, in whole or in part, its accounts of 
sale, scale tickets, receiving records, clerk sheets or any other 
records in connection with the purchase or sale of livestock in 
commerce. 


This order shall become effective on the sixth day after serv- 
ice thereof upon respondent and copies hereof shall be served 
upon the parties. 


(No. 9579) 


In re F. C. HARKER. P&S Docket No. 3421. Decided January 
21, 1965. 


Failure to pay when due—Checks—Records—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased and from failing to pay 
when due for such livestock, is ordered to keep records that fully dis- 
close all transactions in his business and is suspended as a registrant 
under the act for a period of 30 days. 


Mr. Raymond W. Fullerton for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on November 25, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent vio- 
lated the act and the regulations promulgated thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations, in var- 
ious respects. 


On December 18, 1964, respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Exam- 
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iner, and consents to the issuance of a specified order contain- 
ing findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Core, West Vir- 
ginia, is now, and was at all times mentioned herein, registered 
with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce for his own account. 


2. Buckhannon Stockyards, Buckhannon, West Virginia, Rit- 
chie County Live Stock Sales Company, Ellenboro, West Vir- 
ginia, and Weston Live Stock Sales Company, Inc., Weston, West 
Virginia, are now, and were at all times mentioned herein, 
posted stockyards subject to the provisions of the act. 


3. (a) Respondent, on or about the dates and in the transac- 
tions listed below, and at divers other times during the period 
from April 1, 1964, through September 16, 1964, purchased live- 
stock in commerce for his own account, and, in connection there- 
with, issued checks drawn on his account in The Bank of Wades- 
town, Fairview, West Virginia, in payment of the purchase price 
thereof, which checks were returned unpaid by the bank upon 
which they were drawn because of insufficient funds in respond- 
ent’s bank account. 





Date Date of Stockyard From Head of 
of Issuance Which Livestock Purchase 
Purchase of Check Purchased Purchased Price 
1964 1964 
April 1 April 8 Buckhannon Stockyards 8 $ 920.20 
May 27 July 15 Buckhannon Stockyards 20 1,837.44 
June 2 June 16 Weston Live Stock 46 1,283.40 
Sales Company, Inc. 
June 3 June 10 Buckhannon Stockyards 17 1,277.65 
June 17 August 12 Buckhannon Stockyards 22 1,648.86 
June 23 August 4 Weston Live Stock 23 876.00 
Sales Company, Inc. 
July 14 August 4 Weston Live Stock 30 980.66 
Sales Company, Inc. 
July 22 July 22 Ritchie County Live 28 454.65 


Stock Sales Company 
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(b) Respondent, in connection with the purchase of livestock 
described and listed in subparagraph (a) of this paragraph, 
failed to pay, when due, the purchase price of such livestock. As 
of the date of the issuance of the complaint, respondent failed 
to pay the purchase price of the livestock described and listed 
in said subparagraph (a) as having been purchased on June 
17, June 23, and July 14, 1964. 


4. Respondent, during the period from January 1, 1964, 
through October 5, 1964, failed to keep accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in his business under the act, in that, during said period, 
respondent failed to keep a general ledger containing accounts 
showing his assets, liabilities, income, expenses, and net worth 
or capital; failed to prepare and maintain a purchase and sales 
journal; and failed to prepare and maintain monthly reconcil- 
iations of his bank account. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated sections 312(a) and 401 
of the act (7 U.S.C. 213(a) and 221), and section 201.43(b) of 
the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank upon 
which they are drawn to pay such checks; and (2) failing to 
pay, when due, the purchase price of livestock purchased in 
commerce. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the act, including, among other things, a gen- 
eral ledger containing accounts showing his assets, liabilities, 
income, expenses, and net worth or capital; a purchase and sales 
journal; and monthly reconciliations of his bank account. 


Respondent is suspended as a registrant under the act for a 
period of 30 days. 
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Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 9580) 


WILLIAM S. HowarpD d/b/a HOWARD CATTLE COMPANY v. DEN- 
VER LIVESTOCK COMMISSION COMPANY. P&S Docket No. 3372. 
Decided January 25, 1965. 


Shipment of cattle for testing only—Damages not established— 
Dismissal 


Where cattle shipped to stockyard for sole purpose of brucellosis retesting 
and placed in respondent’s pen by complainant’s agent, respondent’s 
sale of the cattle not in violation of act where evidence inconclusive 
that respondent was fully informed of such purpose. Complainant failed 
to establish extent of damages for sale of livestock as brucellosis re- 
actors and complaint dismissed. 


Complainant pro se. Mr. William R. Koger, of Denver, Colo., for respond- 
ent. Mr. John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. 


In a complaint filed on July 27, 1964, complainant seeks rep- 
aration alleging that on June 4, 1964, three cattle were shipped 
to the Denver Union Stock Yards; that the “three cattle were 
billed in from Howard Cattle Co. to Howard Cattle Co. and were 
sent” there for the purpose of “inspection and retesting by the 
Federal and State veterinarians”; and that “during the process 
of their brief stay they were sold by Denver Live who had no 
authority to handle or sell this livestock.” 


Copies of the complaint and an investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon the respondent. 
A copy of the investigative report was also served upon the com- 
plainant. 
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Respondent filed an answer on September 8, 1964, denying the 
allegations of the complaint. The answer also contained a re- 
quest for oral hearing. 


An oral hearing was held in Denver, Colorado, on November 
6, 1964. John C. Banks, Office of the General Counsel, United 
States Department of Agriculture, was the presiding officer. The 
complainant appeared pro se, and the respondent was repre- 
sented by counsel, Mr. William R. Koger, First National Bank 
Building, Denver, Colorado. Six witnesses testified at the hear. 
ing. 


FINDINGS OF FACT 


1. Complainant, William S. Howard, 1000 South Geneva, Den- 
ver, Colorado, an individual doing business as Howard Cattle 
Company, was at all times material herein registered with the 
Secretary of Agriculture as a dealer to buy and sell livestock in 
commerce for his own account. 


2. Respondent, Denver Livestock Commission Co., Livestock 
Exchange Building, Denver, Colorado, a corporation, was at all 
times material herein registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock in commerce 
on a commission basis. 


3. On June 4, 1964, the complainant shipped three cows by 
truck from Rawlins, Wyoming, to the Denver Union Stock 
Yards, Denver, Colorado, a posted stockyard subject to the pro- 
visions of the Act, hereinafter referred to as the stockyard. The 
cattle were consigned to the Howard Cattle Company. The cattle 
were sent to Denver for the purpose of retesting for brucellosis. 
Complainant requested Howard Augustine, who, in connection 
with this matter acted as agent for complainant to have the cattle 
placed in a pen near the testing chutes in order to expedite the 
testing of the animals by a veterinarian. 


4. On June 4, 1964, pursuant to Augustine’s instructions Wil- 
liam Nygren, an employee of the Denver Union Stock Yards Com- 
pany, prepared a “running order” reciting that some livestock 
consigned by Howard Cattle Co. to Howard Cattle Co., to be 
yarded in pen 1788, were “due in” that day. When the cattle 
arrived at the stockyard, Lloyd T. James, also an employee of 
the Denver Union Stock Yards Company, prepared a “livestock 
truck bill of lading” reciting that the Howard Cattle Co. had 
shipped 3 head of cattle to the Denver Union Stock Yards, con- 
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signed to the Howard Cattle Co: In accordance with the “run- 
ning order” the cattle were yarded in pen 1788. This pen had 
been assigned to respondent by the Denver Union Stock Yards 
Company. 


5. On June 4, 1964, the animals were tested for brucellosis 
by a veterinarian at the stockyard. On the basis of the tests, the 
veterinarian classified the animals as a reactor, a vaccinated 
suspect, and a vaccinated negative, respectively. On June 7, 1964, 
Augustine and one of respondent’s employees moved the animals 
to the pen in which respondent yards reactor cattle. The cattle 
were sold by respondent on June 8, 1964, and the net proceeds 
of sale were remitted to complainant. 


6. The complaint was filed within 90 days of the accrual of 
the alleged cause of action. 


CONCLUSIONS 


The principal issue presented for decision is whether the sale 
of the three head of cattle by respondent constituted a violation 
of the Act. Complainant shipped the cattle to the stockyard for 
the sole purpose of having them retested for brucellosis. Re- 
spondent is engaged in the business of a market agency buying 
and selling livestock on a commission basis. Upon arrival at the 
stockyard, pursuant to the instructions by complainant’s agent, 
the animals were yarded in a pen assigned to the respondent. 
The evidence is conflicting and inconclusive in respect to whether, 
prior to the sale of the animals, respondent was advised of the 
purpose for which the cattle were sent to the stockyard by com- 
plainant. It does not appear that respondent was advised that 
before they were shipped to the stockyard two of the animals 
were classified as suspects and one as a reactor. On the basis 
of all of the foregoing it is concluded that complainant failed 
to establish that the fact that respondent sold the animals was 
a violation of the Act. 


Cattle classified as brucellosis reactors do not bring as high 
a price as cattle classified as nonreactors. It appears that not 
only the reactor but the other two head also were sold by re- 
spondent as reactors. However, complainant did not show the 
extent of the damages suffered by him in this connection. While 
damages need not be established with exactness, a reasonable 
basis for their computation must be afforded. Eastman Co. v. 
Southern Photo Co., 273 U.S. 359, 379 (1927); Natural Bridge 
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Packing Co. v. Ganey, 15 A.D. 818, 823 (1956). Cf. Lindsay v. 
Walter M. Dunlap & Sons, 22 A.D. 46 (1963). 


A complainant in a reparation proceeding under the Act has 
the burden of establishing his claim by a preponderance of the 
evidence. Dalhart Livestock Auction v. Carthel, 21 A.D. 321, 325 
(1962). It is concluded that complainant failed to meet this bur- 
den; and the complaint must be dismissed. 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 9581) 


In re THE Sioux City Stock YARDS. P&S Docket No. 425. De- 
cided January 25, 1965. 


Modification of rates and charges 


Respondent is authorized to make the requested modifications in its current 
schedule of rates and charges. 

Mr. J. Robert Franks for Packers and Stockyards Division, Agricultural 
Marketing Service. Sellers, Conner & Cuneo, of Washington, D.C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on December 23, 1964, 
authorizing assessment of the current temporary schedule of 
rates and charges to and including December 31, 1966, unless 
modified or extended by further order before the latter date. 


On December 28, 1964, a petition was filed on behalf of the 
respondent requesting authority to modify, as soon as possible, 
the current temporary schedule of rates and charges in certain 
respects and requesting that the current schedule, as so modi- 
fied, be continued in effect until and unless modified by further 
order. Notice of the petition and its contents was published in 
the Federal Register on January 6, 1965 (30 F.R. 100), and, al- 
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though interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested persons 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted, except that the order to be issued re- 
main in effect to and including December 31, 1966, unless modi- 
fied or extended by further order before that date. 


Since the parties are agreed with respect to the proposed 
modifications of the rates and charges, the respondent is au- 
thorized to modify the current temporary schedule of rates and 
charges as requested in the petition filed on December 28, 1964, 
and to assess such current schedule, as so modified, during the 
life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effec- 
tive in less than five days after their date. Undue delay in mak- 
ing this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Decem- 
ber 31, 1966, unless modified or extended by further order be- 
fore the latter date. 


Copies hereof shall be served upon the parties. 


(No. 9582) 


O. T. VILLINES v. DON MoBEerG. P&S Docket No. 3318. De- 
cided January 26, 1965. 


Acceptance—Ratification—Liability for livestock not ordered 


Although respondent did not order the two shipments involved, he is liable 
by reason of ratification of contract made in his behalf for purchase 
price, commission and expenses on one shipment and for the reasonable 

value in quasi-contract of other shipment by acceptance thereof. 
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Mr. William S. Walker, of Harrison, Ark., for complainant. Mr. Donald D. 
Mullin, of Creston, Iowa, for respondent. Mr. Michael T. Murphy, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on December 9, 1963, 
complainant seek reparation in the amount of $1,479.67 alleging 
that he bought some cattle for the account of the respondent; 
that the cattle were shipped to the latter and drafts were drawn 
on him in the amount of the purchase price, and complainant’s 
commission and expenses; that respondent did not accept the 
drafts and sent to complainant some “checks totaling $9,048.03, 
which was $1,479.67 short of the amount of the drafts and 
amount due.” 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of this Department and 
filed in this proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon the respondent 
on May 5, 1964. A copy of the investigative report was also 
served upon the complainant. 


Respondent filed an answer on May 22, 1964 denying that he 
authorized complainant to purchase the cattle involved and to 
draw the drafts. Respondent “admits that these cattle were for- 
warded to Creston, Iowa, but that respondent, not having or- 
dered said cattle nor having authorized the purchase thereof, 
refused to accept the cattle or honor the drafts, but, as a cour- 
tesy to Villines respondent placed the cattle for sale and remit- 
ted all proceeds to Villines, less certain trucking expenses.” In 
his answer, respondent requested oral hearing. 


An oral hearing was held at Kansas City, Missouri, on Aug- 
ust 4, 1964. Michael T. Murphy Office of the General Counsel, 
United States Department of Agriculture, served as presiding 
officer. Complainant was represented at the hearing by counsel 
William S. Walker, Harrison, Arkansas. Complainant testified 
in his own behalf and called H. L. Davis, Green Forest, Arkan- 
sas, as a witness. Respondent also was represented by counsel, 
Donald D. Mullin, Creston, Iowa. Respondent and his wife tes- 
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tified. At the conclusion of the hearing respondent made a mo- 
tion to dismiss on the ground that there had been no showing 
of a violation of the Packers and Stockyards Act. The presiding 
officer did not rule on the motion and advised the parties that 
such ruling would be part of the final decision in the proceeding. 


FINDINGS OF FACT 


1. Complainant, O. T. Villines, Harrison, Arkansas, an indi- 
vidual, was at all times material herein engaged in the business 
of a market agency and dealer. 


2. Respondent, Don Moberg, Creston, Iowa, an individual, was 
at all times material herein engaged in the business of a dealer 
and was registered under the Act with the Secretary of Agricul- 
ture so to operate. 


3. Prior to the shipment by complainant of the cattle involved 
in this proceeding, he had shipped livestock to respondent pur- 
suant to specific orders and drawn drafts on him in connection 
with such shipments. Respondent did not order any of the cattle 
involved in this proceeding. 


4. On or about September 14, 1963, the complainant drew a 
draft on respondent in the amount of $4,692.43 and shipped 51 
head of cattle by truck from Arkansas to respondent at Cres- 
ton, Iowa. On or about September 17, 1963, the complainant 
drew a draft on respondent in the amount of $5,835.27 and 
shipped 58 head of cattle by truck from Arkansas to the re- 
spondent at Creston, Iowa. Both of the drafts were returned 
unpaid. The amount of each draft was based on the price paid 
by complainant for the livestock and his commission and ex- 
penses. 


5. The shipment made on or about September 14, 1963 arrived 
at Creston, Iowa, on September 15, 1963. Respondent paid the 
trucking charges and directed the driver to deliver the cattle to 
a sale barn at Russell, Iowa. On Monday, September 16, 1963, 
respondent inspected the cattle at Russell, Iowa, and decided 
that they were not suitable for sale at that time. Subsequenly, 
respondent arranged to have the cattle trucked to a sale barn 
at Lenox, Iowa. One of the animals died at Lenox and the sur- 
viving cattle were trucked to Guthrie Center, Iowa, pursuant to 
respondent’s instructions. At Guthrie Center another animal 
died and twenty-seven were sold on September 19, 1963 at the 
Guthrie Stock Pavilion Co., Inc. Respondent accepted and de- 
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posited to his own account the check in the amount of the net 
proceeds of sale, $2,255.83. The remaining twenty-two cattle 
were “bid in” at the auction at the Guthrie Stock Pavilion Co., 
Inc. by the operator of such market and they were sold by re- 
spondent on the following day to a neighbor for $1,737.84, the 
price they were “bid in” at the auction. The complainant was 
the payee on the neighbor’s check. 


6. The shipment made on or about September 19, 1963 arrived 
at Creston, Iowa on September 20, 1963. The respondent paid 
the trucking charges of $225.00 and directed the driver to de- 
liver the cattle to the Bradley Livestock Auction at Red Oak, 
Iowa. One of the animals died and the surviving 57 head were 
sold on September 21, 1963 for $5,509.36. The complainant was 
the payee on the proceeds-of-sale check issued by the auction 
market. 


7. On or about September 22, 1963, respondent sent three 
checks to complainant: the check issued by the Bradley Live- 
stock Auction in the amount of $5,509.36, the check issued by re- 
spondent’s neighbor in the amount of $1,737.84, and a check 
issued by respondent in the amount of $1,800.83. 


8. On Sunday, September 15, 1963, after the first load arrived 
at Creston, Iowa, respondent placed a telephone call to complain- 
ant but was unable to reach him. Each day, up to the date the 
shipment made on or about September 19, 1963, arrived at Cres- 
ton, respondent placed telephone calls to complainant but was 
unable to contact him. 


9. The complaint was filed within ninety days after the ac- 
crual of the causes of action alleged in the complaint. 


CONCLUSIONS 


It is alleged in the complaint that complainant purchased the 
cattle involved in this proceeding as agent for respondent. The 
parties agree that prior to the two livestock shipments in ques- 
tion, complainant was given a specific order in connection with 
each shipment of livestock to respondent. Respondent contends 
that he did not order either of the two truckloads in question; 
and the evidence supports respondent’s contention. On the basis 
of the record it is therefore concluded that respondent would 
have been justified in rejecting both of the two loads of cattle. 
However, after the first truckload arrived in Creston, respond- 
ent directed that such cattle be delivered to a sale barn, and 

















68 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 64 


from there, also pursuant to respondent’s instructions, the ani- 
mals were sent to a second and then to a third sale barn where 
27 head were sold. Twenty-two of the cattle were thereafter 
sold by respondent to a neighbor. 


The check issued by the sale barn which sold the 27 head was 
deposited by respondent in his own bank account. On the basis 
of these facts it is concluded that respondent exercised such 
dominion and control over the cattle in the first truckload and 
the proceeds of their sale, that he must be deemed to have rati- 
fied the purchase of such animals for his account; and he be- 
came liable to complainant for the amount of the full purchase 
price, and complainant’s commission and expenses. Cf. Rubber 
Corporation of America v. Tanney-Costello, 93 NE 2d 38 (1950) ; 
Advance Rumely Thresher Co. v. Wharton, 2833 NW 673 (1930). 
Respondent’s failure to pay such amount constituted an unjust 
practice in violation of the Act on the basis of which reparation 
may be awarded. Mason-Dixon Livestock Market v. Weiberg, 23 
A.D. 933 (1964). Respondent’s motion to dismiss made at the 
hearing is therefore denied. 


The animals in the second shipment were promptly consigned 
to an auction market for sale and the check issued by the mar- 
ket in payment of the net proceeds of sale was remitted to com- 
plainant. While respondent’s conduct with respect to these cattle 
did not effect a ratification of their purchase by complainant for 
respondent’s account, the dominion and control exercised did 
amount to an acceptance of the cattle. Respondent therefore be- 
came liable to complainant in quasi-contract for their reasonable 
market value at the time of acceptance. In the absence of other 
evidence, $5,284.36, the net amount realized upon their resale 
($5,509.36 less the trucking expense of $225) will be considered 
as the market value of the animals at the time of acceptance. 
Since $5,509.36 were remitted to complainant with respect to the 
cattle in the second shipment, complainant received $225 more 
than he was entitled to be paid in this connection; and the $225 
will be deducted from the $1,153.76 owed to complainant with 
regard to the first shipment. 


ORDER 


Within thirty days from the date of this order, respondent 
shall pay complainant the sum of $928.76 with interest thereon 
at the rate of 5% per annum from October 1, 1963 until paid. 


Copies hereof shall be served upon the parties. 
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(No. 9583) 


MISSOULA LIVESTOCK AUCTION COMPANY v. ROBERT NORDTOME, 
d/b/a SILVER BUCKLE LIVESTOCK. P&S Docket No. 2959. De- 
cided January 27, 1965. 


Reargument—Petition for dismissed 


The order of October 5, 1964, is supported by the evidence and respondent’s 
petition to reargue is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING PETITION FOR REARGUMENT AND 
ORDER UPON RECONSIDERATION OF PREVIOUS ORDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seq.), an order was is- 
sued October 5, 1964, awarding complainant reparation in the 
amount of $4,674.57 with interest at the rate of 5% per annum 
from March 1, 1963, until paid. The order was based on the 
conclusion that respondent was liable for the purchase price of 
26 head of cattle because he had purchased 26 head of cattle 
from complainant as agent for an undisclosed principal. A copy 
of the decision and order was served upon complainant on Octo- 
ber 9, 1964. A copy of the decision and order was served upon 
respondent on October 12, 1964. On October 29, 1964, respond- 
ent’s “petition to reconsider and reargue order” was filed with 
the Hearing Clerk. On October 30, 1964, the order of October 
5, 1964, was stayed pending the issuance of a further order in 
this proceeding. A copy of the petition was served upon com- 
plainant, and on November 5, 1964, complainant filed its “‘ob- 
jections to petition for reconsideration,” a copy of which was 
served upon respondent. 


Respondent’s petition is grounded upon the contention that 
certain findings of fact as well as the conclusions and order are 
erroneous and that certain evidence has been ignored. We have 
carefully reviewed the entire record and are of the opinion that 
all the findings of fact as well as the conclusions and order of 
October 5, 1964, are supported by evidence and that the award 
of reparation should stand. We do believe, however, that find- 
ing of fact number 5 should be clarified. Therefore, finding of 
fact 5 of the decision and order of October 5, 1964, is hereby 
amended to read as follows: 
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“5. Invoices and trucking orders for delivery of cattle are 
made out by the complainant subsequent to the sale and are made 
out from information appearing on the appropriate scale tickets. 
However, names of purchasers and destinations of cattle are fre- 
quently altered at the direction of the successful bidder purchas- 
ing the livestock.” 


Respondent’s petition to reargue the order is hereby denied. 
The award of reparation granted to complainant in our order 
of October 5, 1964, shall be paid by respondent within 30 days 
from the date of this order. 


The stay order of October 30, 1964, is hereby vacated. 
Copies hereof shall be served upon the parties. 


(No. 9584) 


RANCHO DEL MAR FOooD SALES v. WEISS BROKERAGE COMPANY. 
PACA Docket No. 9468. Decided January 5, 1965. 


Broker—Not established—Dismissal 


Claim for brokerage dismissed where complainant failed to prove it acted 
as broker. 


Hudson, Bachan & Skillicorn, of Watsonville, Calif., for complainant. Re- 
spondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 4, 1963. The for- 
mal complaint was filed on May 5, 1964. Complainant requests 
an award of reparation in the amount of $558, which is alleged 
to be the total brokerage due complainant from respondent in 
connection with a transaction, in July 1968, involving the sale 
of 9,000 cases of cup strawberries. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on May 26, 1964. A copy of 
the formal complaint and a copy of the report of investigation 
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were served on respondent on May 25, 1964. Respondent filed 
an answer to the formal complaint on May 28, 1964, denying 
liability to complainant. 


Since the amount involved herein does not exceed $1,500, the 
evidence is submitted under the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
to this procedure complainant and respondent, respectively, were 
given the opportunity to file an opening and an answering state- 
ment, but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Richard Arthur 
Shaw and Paul Mark Milladin, doing business as Rancho Del 
Mar Food Sales, whose address is P. O. Box 408, Aptos, Cali- 
fornia. 


2. Respondent, Weiss Brokerage Company, is a corporation 
whose address is 100 South Wacker Drive, Chicago, Illinois. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about July 16, 1963, in the course of interstate com- 
merce, Naturipe Berry Growers, of San Jose, California, sold 
9,000 12-1 pound cup cases of frozen whole strawberries, Nat- 
uripe label, U.S. Grade B or better, 1963 crop and pack, to Lob- 
law, Inc., of Buffalo, New York, at an agreed price of $3.10 per 
case, delivered Buffalo and Syracuse, New York. It was agreed 
that the first carload of 4,500 cases should be shipped within a 
few days after packing, and that the second carload of 4,500 
cases should be shipped within 30 to 45 days after packing. It 
was further agreed that 3,000 cases from each carload were to 
be unloaded at Buffalo, with the remaining 1,500 cases in each 
carload to be unloaded at Syracuse. 


4. The contract set forth above was negotiated by respondent, 
a broker, which issued its Sales Confirmation No. C819 on July 
16, 1963, in connection with the transaction. Included in the con- 
firmation, in addition to the term of the sale set forth in Find- 
ing of Fact No. 3, was the following notation: “4% brokerage 
due Weiss Brokerage Company.” 


5. Naturipe Berry Growers paid brokerage of $1,226.25 to 
respondent in connection with the sale of the 9,000 cases of 
strawberries involved herein. 
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6. An informal complaint was filed on December 4, 1963, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that on or about 
September 27, 1962, it was employed by respondent as broker 
to negotiate sales of frozen foods shipped in interstate commerce 
by packers in the State of California, to points outside that 
State; that on or about July 29, 1963, and pursuant to this con- 
tract of employment, it negotiated the sale of the 9,000 cases 
of strawberries to Loblaw, Inc., (see Finding of Fact No. 3), at 
a price and on such terms as were stipulated and agreed to by 
respondent; but that respondent failed and refused to pay to 
complainant the agreed brokerage of 2% of the gross sales price 
of $27,900, totaling $558, which sum is sought to be recovered 
in this action. 


Respondent, in its answer, denies that the sale was made by 
complainant and also denies that complainant was involved in 
any way with the transaction. Respondent alleges that it handled 
all negotiations pertaining to the purchase and sale of the sub- 
ject strawberries directly with the buyer and the packer and 
that complainant at no time performed any service with respect 
thereto. 


Complainant, as the moving party, has the burden of proving, 
by a preponderance of the evidence, the allegations contained in 
its complaint. Anonymous, 13 A.D. 706; Anonymous, 13 A.D. 
697. The only evidence offered by complainant is copies of sev- 
eral letters exchanged between the parties and which are in- 
cluded in evidence herein as exhibits to the formal complaint. 
In the first of these, dated May 28, 1963, addressed to complain- 
ant and signed by one Carl B. Senden for respondent, there 
appears the following: 


“T just finished talking to Mr. Cheteny of Loblaw regarding 
the additional two cars of 1 lb. cups strawberries. 


“He tells me that this is a spot proposition with him and 
his price today is $3.05 delivered. He did say however that 
in two or three weeks he may change his ideas up to $3.25 
or down to $3.00. In any event, please keep us posted and 
if the sugar situation warrants a $3.05 delivered price please 
let us know.” 
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Complainant’s employee, John Matiasevich, replied to this let- 
ter on June 4, 1963, as follows: 


“The situation has not changed in regard to cup berries. 
They are still $3.20 delivered, Buffalo. I could possibly get 
these down .05¢ if Mr. Cheteny is willing to go. The prices 
are the same from both Naturipe and Cleugh.” 


On August 7, 1963, respondent’s Maurice Weiss wrote to com- 
plainant’s Matiasevich, in relevant part, as follows: 


“T enclose a copy of a memo which Carl sent me on July 
16th, regarding the Naturipe sale to Loblaw. Perez! indi- 
cated he would pay 1% and our office would pay 1% if Weiss 
Brokerage Company was willing to handle the sale on this 
basis. 


“In an effort to cooperate we will abide by this agreement 
providing the delinquent brokerage (now) due us is received 
in this office no later than August 14th, and that a wire is 
received by us agreeing to this basis immediately upon re- 
ceipt of this letter.” 


The memorandum of July 16, referred to above, is as follows: 
“To: M. Weiss 
“From: C. B. Senden 


“Reference: Sale of two cars of 1 lb. cups strawberries to 
Loblaw, Inc. 


“I have arranged with Naturipe Berry Growers to pay us 
4% brokerage on this sale. Frank Perez says that if we 
ever get straightened out with John Matiasevich again he 
would pay John 1% and we could pay John 1%. As long as 
the situation is as it is at the present time our brokerage 
is 4% and our deal is direct with Naturipe Berry Growers.” 


In evaluating the contents of the foregoing correspondence, 
we fail to see where it establishes complainant’s contention that 
it was hired by respondent as agent to negotiate the contract 
of sale involving the 9,000 cases of strawberries, at 2% broker- 
age upon the gross proceeds. At most it seems that respondent, 
in the letter of May 28, was asking complainant for some in- 


1Frank Perez is identified in the record as Naturipe Berry Growers’ manager for Freezer 
Production and Sales. 
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formation regarding prices in connection with this sale, and that 
complainant, in its letter of June 4 to respondent, gave respond- 
ent some information of this sort. This evidence by itself, how- 
ever, is not sufficient, in our opinion, to establish the relation- 
ship of employee-employer between the parties. This opinion is 
strengthened by the fact that the terms of payment by respond- 
ent to complainant under the supposed contract are most vague. 
Viewed objectively, it seems that the 1% promised to complain- 
ant by respondent was more in the nature of a gift than a brok- 
erage, to be given complainant upon the occasion of its clearing 
up its delinquent accounts with respondent. The same appears 
to be true of the 1% brokerage apparently promised by Natu- 
ripe to complainant, to be paid if and when respondent “ever got 
straightened out with John Matiasevich.” We have no doubt that 
this qualification on the payment by Naturipe referred to the 
payment by complainant of the delinquent accounts which com- 
plainant does not deny owing to respondent at the time. 


In contrast to the lack of evidence submitted by complainant 
to establish the allegations of its complaint, we have evidence sub- 
mitted by respondent which tends to rebut those allegations. This 
evidence includes a statement by Perez (Exhibit No. 5, Report of 
Investigation) of Naturipe Berry Growers, to the effect that the 
“Sale was negotiated between myself and Carl Senden of Weiss 
Brokerage Company ;” the Sales Confirmation issued by respond- 
ent on July 16, 1963, showing respondent as broker and contain- 
ing no mention of complainant; and papers showing that all the 
correspondence and communications subsequent to the sale and 
relating to the shipment of the berries to Loblaw were handled 
by respondent. 


Based upon our review of the record, we are of the opinion 
that complainant has failed to sustain its burden of proving the 
allegations contained in its complaint. Accordingly, we conclude 
that complainant has failed to establish a cause of action against 
respondent and that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served on the parties. 





——— 
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(No. 9585) 


VAUGHN-GRIFFIN PACKING COMPANY v. KELLY & WEATHERING- 
TON, INC. PACA Docket No. 9398. Decided January 5, 1965. 


Acceptance—Liability—Undisclosed principal 


Having accepted shipment of oranges purchased under contract negotiated 
by broker, respondent is liable to undisclosed principal for contract 
price. Respondent’s pending bankruptcy proceeding not a bar to the 
issuance of order. 


Complainant and respondent pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed on February 20, 1964, com- 
plainant requests reparation of $2,640, which is alleged to be 
due complainant in connection with the sale to respondent, on 
or about December 9, 1963, of a truckload of Florida oranges. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on April 6, 1964. A copy of the 
formal complaint and a copy of the report of investigation, re- 
spectively, were served on respondent on March 5 and April 6, 
1964. Respondent filed an answer on March 23, 1964, in sub- 
stance denying liability to complainant in connection with this 
transaction. 


Although the amount involved herein exceeds $1,500, the par- 
ties waived oral hearing. The evidence is therefore submitted 
under the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20). Pursuant to this procedure, 
complainant filed an opening statement. Respondent was given 
the opportunity to file an answering statement, but did not do 
so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Vaughn-Griffin Packing Company, is a cor- 
poration whose address is P.O. Box 426, Howey-in-the- Hills, 
Florida. 
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2. Respondent, Kelly & Weatherington, Inc., is a corporation 
whose address is P.O. Box 2067, Raleigh, North Carolina. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On December 9, 1963, in the course of interstate commerce, 
complainant sold to respondent, through a broker, Colony Fruit 
& Produce Distributors, Inc., Winter Garden, Forida, one truck- 
load, or 800 wirebound boxes, of Florida oranges, U.S. No. 1 
grade, in the quantities and at the prices listed below, f.o.b. load- 
ing point in the State of Florida, for shipment on December 11. 





No. Boxes Size Price per Box Extension 
100 80’s $3.30 $ 330 
150 100’s 3.30 495 
550 125’s 3.30 1,815 
800 $2,640 


4. On December 10, 1963, while making up the shipment to 
respondent, complainant discovered that it was unable to obtain 
150 boxes of oranges, 100 size, as specified in the contract. Com- 
plainant advised the broker of this fact on that same day and 
in the course of the ensuing negotiations, it was agreed that the 
contract of December 9 should be amended to reduce the quan- 
tity of oranges, 100 size, to be shipped by complainant, to 35 
boxes, at $3.30 per box, f.o.b. loading point, while substituting 
therefor 115 boxes of oranges, 163 size, at a price of $3.05 per 
box, f.o.b. loading point in the State of Florida. 


5. The broker issued its Standard Confirmation of Sale on 
December 10, 1963, reflecting the terms of the sale. 


6. On December 11, 1963, oranges meeting the requirements 
of the contract, as amended, were loaded onto a truck at com- 
plainant’s place of business at Howey-in-the-Hills, Florida, and 
were subjected to a joint Federal-State inspection. As a result 
of this inspection, the truckload of oranges was certified as U.S. 
No. 1 grade, with no decay. The truckload of oranges was then 
billed out on December 11 to respondent at Raleigh, North Car- 
olina. Respondent accepted the oranges upon arrival. 


7. No part of the contract price of $2,611.25 has been paid 
by respondent. 


8. The formal complaint was filed on February 20, 1964, which 
was within 9 months after the cause of action herein accrued. 





—— 
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CONCLUSIONS 


Respondent, as a first defense herein, alleges in its unverified 
answer that “Since we are now in the process of bankruptcy, 
and all our funds are tied up, there is nothing we can do at 
present time toward settling . . . claims.” 


In Perrine Tomato Growers v. Kelly & Weatherington, Inc., 
23 A.D. 511, respondent raised this same defense, and in that 
case we held that “The issuance of an order... is not barred 
by the bankruptcy proceeding to which respondent is party 
(citing Anonymous, 12 A.D. 263).” We conclude that the hold- 
ing in the Perrine case is applicable to and decisive of the bank- 
ruptcy issue raised in this case. 


Respondent appears to challenge complainant’s right to re- 
cover on the transaction here involved, for in its answer alleges, 
in relevant part, that “We have never done any direct business 
with ... Vaughn-Griffin but did buy 5 loads of fruit from Col- 
only on a delivered basis, and paid them for three, leaving two 
unpaid. Colony invoiced us for all five of these loads on a de- 
livered basis, and we understood all along that they were sell- 
ing it to us.” 


Respondent does not contend that it has paid either complain- 
ant or Colony for the shipment in question. At most, it seems 
to be saying that its obligation is to Colony and not to com- 
plainant. 


Complainant offers as a part of its opening statement and as 
proof that it appears herein as a real party in interest, a copy 
of the confirmation of sale executed by the broker in connec- 
tion with this transaction. This document, dated December 10, 
1963, is to the effect that the contract in question was negotiated 
by the broker, with respondent being the buyer and complain- 
ant the seller. This information is confirmed by the affidavit of 
the broker, dated April 23, 1964, which also is included in evi- 
dence as a part of the opening statement. To like effect is the 
affidavit of complainant’s sales manager, Alvin P. Crutchfield, 
dated April 22, 1964, which also is included in evidence as a part 
of the opening statement. In view of this evidence, and in view 
of the further fact that respondent has submitted no evidence, 
we conclude that the shipment in question was sold by complain- 
ant to respondent through Colony as a broker, and that com- 
plainant is a proper party-complainant in this proceeding. The 
fact that respondent may not have been aware that complainant 
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was the seller of the oranges at the time it (respondent) dealt 
with the broker, as it seems to allege in its answer, is no bar 
to this action by complainant, for an undisclosed principal may 
sue on a contract made by his agent, even though the contract 
was made by the agent as the apparent principal. Santa Lucia 
Tomato Growers Cooperative v. H. M. Claver, 22 A.D. 722; 
Moore v. Bondi Celery Co., 11 A.D. 385. 


Having accepted the shipment of oranges, respondent became 
liable to complainant for the contract price of $2,611.25. Re- 
spondent’s failure to pay this sum to complainant is in viola- 
tion of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from date of this order, respondent shall pay 
to complainant, as reparation, $2,611.25, with interest thereon 
at the rate of 5 percent per annum, from January 1, 1964, until 
paid. 


Copies of this order shall be served on the parties. 


(No. 9586) 


In re ONONDAGA PRODUCE Co., INC. PACA Docket No. 9671. 
Decided January 12, 1965. 


Failure to account truly—Failure to remit proceeds promptly—Violation 
of records requirements—Suspension of registration—Consent 


Respondent’s license is suspended for a period of 30 days for failure to 
account truly, remit proceeds promptly, and maintain adequate records. 


Mr. James E. Horton for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed December 30, 1964, by the 
Director, Fruit and Vegetable Division, Agricultural Market- 
ing Service, United States Department of Agriculture. It is al- 
leged in the complaint that respondent willfully violated sections 
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2 and 9 of the act by failing to account and make payment truly 
and correctly of the net proceeds realized from the sale of con- 
signed shipments of perishable agricultural commodities in in- 
terstate commerce and failing to prepare and maintain adequate 
records. 


Respondent filed an answer on January 7, 1965, admitting the 
allegations of the complaint. Respondent also waived oral hear- 
ing, waived the provisions of section 10 of the act with respect 
to the effective date of the order, and consented to the issuance 
of an order suspending respondent’s license for 30 days, effec- 
tive January 16, 1965, and publication of the facts. Respond- 
ent’s waivers and consent to the issuance of such order was con- 
ditioned upon complainant’s agreeing thereto. Complainant has 
filed a consent to the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Onondaga Produce Co., Inc., is a New York 
corporation whose address is 2100 Park Street, Syracuse, New 
York. 


2. Pursuant to the licensing provisions of the act, license No. 
60407 was issued to respondent on April 2, 1939. This license 
has been renewed annually, presently is in effect, and next is 
subject to renewal on or before April 3, 1965. 


3. During the period November 1963 through September 1964, 
respondent received in interstate commerce, on consignment, 31 
lots of perishable agricultural commodities, accepted and sold 
these commodities, but failed to account truly and correctly and 
make full payment promptly of the net proceeds realized as set 
forth in summary below: 


Resp’s 
Arrival Car & Reported Actual Amount 

Shipper Date Commodity Truck # Net Net Underpaid 
Minute Maid 11/29/68 Tangerines KN1164 N.C.) $ 5,479.20 $ 5,984.79 $ 505.59 

Groves Corp. 12/12/63 Tangerines HG 43005 Me) 

Groves Corp. 1/11/64 Tangerines RD11156 1,034.60 1,099.44 64.84 
J. B. Dstg. Co 5/20/64 Peaches T7129 N.M. 1,228.50 1,582.96 354.46 
J. B. Dstg. Co. 8/7/64 Cantaloups BAR 7761 441.79 560.75 118.96 
J. B. Dstg. Co. 9/14/64 Honeydews PFE 40339 875.43 356.28 (19.15) 
West Coast 9/11/64 Lettuce PFE 9859 344.95 628.00 283.05 

Farms 

The Garin Co. 6/15/64 Lettuce PFE 7407) 765.77 1,158.86 393.09 
The Garin Co. 6/17/64 Lettuce PFE 9596) 
Produce Dstrs. 7/18/64 Cantaloups PFE 46491 1,248.44 1,455.83 207.39 
Louis Wesnofske 7/17-21/64 Potatoes 2 Trucks 2,924.36 3,109.91 185.55 
Huber Produce 

Co. Ine. 4/27-6/22/64 Asparagus 19 Trucks 14,843.94 15,395.04 551.10 


$2,644.88 





Total underpayments 
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4. During the period November 1963, through September 1964, 
respondent failed to prepare, maintain, and preserve such ac- 
counts, records and memoranda as would fully and correctly dis- 
close all transactions involved in its business, as required by sec- 
tion 9 of the act (7 U.S.C. 499i) and by sections 46.14, 46.15, 46.20, 
46.22 and 46.23 of the Regulations issued pursuant thereto (7 CFR 
46.14, 46.15, 46.20, 46.22 and 46.23), in that respondent: (1) 
did not assign lot numbers to produce received for sale on con- 
signment or to purchased shipments of similar produce on hand 
at the same time; (2) did not maintain records or obtain ade- 
quate evidence to support alleged dumping of consignment mer- 
chandise; and (3) did not retain its sales recapitulations and in- 
ventory cards for the required time. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent willfully and repeatedly violated section 2 of the act 
(7 U.S.C. 499b) and willfully violated section 9 of the act (7 
U.S.C. 499i). Respondent filed an answer in which it admitted 
these facts, waived oral hearing, and consented to the suspension 
of its license for 30 days, such suspension to become effective 
January 16, 1965, and publication of the facts. Respondent also 
waived the provisions of section 10 of the act with respect to the 
effective date of the order. Complainant has consented to the 
issuance of an order consistent with the terms proposed by 
respondent. Accordingly, pursuant to section 47.26(b) of the 
rules of practice (7 CFR 47.26(b)), such an order should be 
issued. 


ORDER 


Effective January 16, 1965, respondent’s license under the act 
is suspended for a period of 30 days. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 
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(No. 9587) 


CARL F. FISCHER COMPANY, INC. v. H. D. RASNER AND CHARLES 
R. TRAVIS. PACA Docket No. 9372. Decided January 27, 1965. 


Agency—Not Established—Jurisdiction—Party not subject to license— 
Dismissal 


Where evidence does not establish existence of agency relationship complaint 
dismissed as to alleged principal and for lack of jurisdiction as to al- 
leged agent who was not subject to license under the act. 


Butzbaugh, Page & Byrns, of Benton Harbor, Mich., for complainant. Shonk- 
wiler & Shonkwiler, of Monticello, Ill., for respondent H. D. Rasner. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on January 21, 1964, complain- 
ant seeks an award of reparation against respondents in the 
amount of $815.95, alleged to be the purchase price of a truck- 
load of fruits and vegetables sold and delivered to respondents 
in September 1963. 


Copies of the formal complaint, together with copies of the 
Department’s report of investigation, were served upon respond- 
ent H. D. Rasner on February 4, 1964, and upon respondent 
Charles R. Travis, on February 24, 1964. A copy of the report 
of investigation was served upon counsel for complainant on 
February 3, 1964. Respondent H. D. Rasner filed an answer to 
the complaint on February 24, 1964, denying the transaction as 
alleged, and denying any liability to complainant in connection 
with the alleged transaction. Respondent Charles R. Travis did 
not file an answer to the complaint. 


Since the amount involved in this proceeding does not exceed 
$1500, the issues are determined in accordance with the shor- 
tened method of procedure. Pursuant to such procedure, com- 
plainant was given an opportunity to file an opening statement, 
but failed to do so. Respondent H. D. Rasner filed an answer- 
ing statement, and also submitted a brief. 
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FINDINGS OF FACT 


1. Complainant, Carl F. Fischer Company, Inc., is a corpor- 
ation whose address is P.O. Box 532. Benton Harbor, Michigan. 


2. Respondent H. D. Rasner is an individual, Huie Denton 
Rasner, whose address is 106 So. 2nd Street, Champaign, IIli- 
nois. At the time of the transaction here involved, this respond- 
ent was licensed under the Act. 


3. Respondent Charles R. Travis is an individual whose last 
known address was Route #1, Monticello, Illinois. At the time 
of the transaction here involved, this respondent was not licensed 
under the Act. 


4. On or about September 18, 1963, contemplating shipment 
in interstate commerce, complainant, by oral contract, sold to re- 
spondent Charles R. Travis certain fruits and vegetables, includ- 
ing apples, peaches, cantaloups, grapes, tomatoes, and plums, for 
a total contract price of $815.95, f.o.b. Benton Harbor, Michigan. 


5. On or about September 18, 1963, complainant loaded the 
fruits and vegetables referred to in Finding of Fact 4 onto a 
truck belonging to respondent H. D. Rasner which was being 
operated by respondent Charles R. Travis. The produce was ac- 
cepted and transported by Charles R. Travis to destinations in 
the State of Illinois. 


6. On September 18, 1963, Charles R. Travis executed and 
delivered to complainant his personal check in the amount of 
$815.95 covering the purchase price of the commodities involved 
herein. The check was subsequently returned by the bank for 
insufficient funds. Complainant has not been paid any part of the 
purchase price of the commodities involved in this transaction. 


7. The formal complaint was filed on January 21, 1964, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


Complainant has alleged in its complaint that the contract 
with which we are here concerned was negotiated by respond- 
ent Charles R. Travis, for himself, and by said Travis and Mrs. 
H. D. Rasner for and on behalf of respondent H. D. Rasner, and 
that thereafter the contract was ratified and approved by re- 
spondent H. D. Rasner in a telephone conversation between Ras- 
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ner and complainant. Complainant further alleges that the com- 
modities were inspected and received by respondent Charles R. 
Travis and Mrs. H. D. Rasner, who acted as agents for said H. 
D. Rasner. Respondent H. D. Rasner specifically denies these 
allegations. 


The burden of proof rests upon complainant to establish, by 
a preponderance of the evidence, the material allegations of its 
complaint. In its informal complaint, complainant stated that 
Mr. Travis was introduced to complainant as Mr. Rasner’s part- 
ner, and stated that complainant was asked to purchase a load 
of produce for them on the Benton Harbor market. Complain- 
ant further stated that, “We assumed we were buying the pro- 
duce for H. D. Rasner and wife and would make out the bill to 
them,” but that Mrs. Rasner asked that complainant bill the 
load to Charles R. Travis and H. D. Rasner, which complainant 
did, and that Travis gave complainant a check for the purchase 
price. The statements made in the informal complaint are not 
under oath. Complainant has submitted no evidence in support 
of its verified complaint, which stands as the only evidence of- 
fered by complainant in this case. The report of investigation 
is also evidence to be considered in the case. The only material 
contained in the report of investigation in support of complain- 
ant’s position is a copy of the unsworn informal complaint, and 
a copy of a letter which complainant sent to the Department 
enclosing a photostatic copy of the returned check of Charles R. 
Travis and a bill for the purchase price of the produce. 


In his answer to the complaint, H. D. Rasner not only denies 
purchasing the commodities from complainant, but states that 
he had never dealt with complainant in the past, nor to his 
knowledge had Charles R. Travis previously dealt with complain- 
ant. Respondent Rasner further states that neither Mrs. Rasner 
nor respondent Travis was authorized as agent, employee, or in 
any other way, to purchase any commodities for respondent Ras- 
ner in Benton Harbor, Michigan. Rasner states further in his 
answer that Travis was employed by him for about two months 
from June to the latter part of August 1963, when Travis was 
discharged by Rasner. Respondent Rasner has submitted in evi- 
dence in support of his answer his own additional affidavit, and 
the affidavits of two other witnesses which fully support the posi- 
tion of respondent Rasner. This respondent has also submitted 
evidence to the effect that on September 11, 1963, one week before 
the transaction here involved, Mrs. Rasner took one of respond- 
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ent Rasner’s trucks without the latter’s knowledge or consent, 
that she was thereafter joined by respondent Charles R. Travis, 
and the two proceeded to Benton Harbor, Michigan, where the 
transaction involved in this proceeding was negotiated, all with- 
out the knowledge, authorization, or consent of respondent Ras- 
ner. The evidence of respondent Rasner establishes that the pro- 
duce was sold by his wife and respondent Travis in the areas of 
Champaign and Monticello, Illinois, as their own property, and 
that the truck of Rasner in which the produce was transported 
was subsequently abandoned several blocks from Rasner’s place 
of business. Respondent Rasner specifically denies that he ratified 
and approved the transaction in his telephone conversation with 
someone at complainant’s place of business. He states rather 
that he denied any liability for the purchase price of the pro- 
duce but told complainant he would try to get Travis to make 
the check good. 


It is a well established rule of evidence that agency cannot 
be established solely by the declaration of the alleged agent. The 
Department has held on numerous occasions that it is the acts 
and conduct of the principal and not the representations of the 
alleged agent that must be relied upon to prove the existence of 
an agency relationship. G. Fava Fruit Co. v. Royal Farms, 18 
A.D. 417; Schoenberg v. McDow & Co., 14 A.D. 280; Apple Pro- 
cessors v. Garn L. Baum, 21 A.D. 1180; Restatement, Law of 
Agency, § 182. In order to establish liability on the part of re- 
spondent H. D. Rasner, complainant had the burden of proving 
that respondent Travis was in fact an agent for Rasner. See 
American National Growers Corp. v. Marshall Meloff Produce 
et al., 21 A.D. 1023. Complainant’s evidence does not establish 
that respondent Travis was authorized to act as agent of respond- 
ent Rasner. In view of respondent Rasner’s denial of any such 
agency relationship, we conclude that complainant has failed to 
sustain its burden of proof as to liability on the part of respond- 
ent H. D. Rasner. Therefore, the complaint as to this respond- 
ent should be dismissed. 


Although the failure of respondent Charles R. Travis to file 
an answer to the complaint constitutes an admission of the facts 
alleged in the complaint as to this respondent, under Section 47.8 
(c) of the Rules of Practice, and although it is stated in the 
report of investigation that, while Travis was not licensed under 
the Act, he was operating subject to license, there is insufficient 
evidence to establish that Travis was in fact subject to license 
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at the time of the transaction involved herein. Since the Depart- 
ment’s jurisdiction over a party respondent is dependent upon 
such respondent’s being licensed or subject to license at the time 
of the alleged violation of the Act, and since there is insufficient 
evidence to establish that this respondent was subject to license 
at the time of the transaction with which we are concerned, we 
conclude that the complaint as to respondent Charles R. Travis 
should be dismissed for lack of jurisdiction. See Ernest Epley v. 
J. Z. Norris and M. W. Norris, 21 A.D. 540. 


ORDER 


The complaint as to respondent H. D. Rasner is hereby dis- 
missed. 


The complaint as to respondent Charles R. Travis is hereby 
dismissed. 


Copies of this order shall be served upon the parties. 


(No. 9588) 


ANTIGO POTATO GROWERS, INC. v. OAKS PRODUCE COMPANY. 
PACA Docket No. 9338. Decided January 29, 1965. 


Acceptance—Liability 


Having accepted the truckloads of potatoes, respondent is liable to com- 
plainant for the total of the f.o.b. contract prices. 


Complainant and respondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on May 16, 1963. The 
formal complaint was filed on December 30, 1963. Complainant 
seeks to recover $1,048, which is alleged to be the total of the 
f.o.b. purchase prices due complainant in connection with two 
truckloads of potatoes sold to respondent between February 27 
and March 9, 1963. 
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A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on February 6, 1964. A copy 
of the formal complaint and a copy of the report of investi- 
gation, respectively, were served on respondent on January 17 
and March 2, 1964. Respondent filed an answer to the formal 
complaint on January 29, 1964, denying the allegations of the 
complaint. 


Since the amount in controversy does not exceed $1,500, the 
evidence is submitted under the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20). Pursu- 
ant to this procedure complainant and respondent, respectively, 
were given the opportunity to file an opening and an answering 
statement, but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Antigo Potato Growers, Inc., is a corporation 
whose address is P.O. Box 317, Antigo, Wisconsin. 


2. Respondent is an individual, Offie Hulon Oaks, doing busi- 
ness as Oaks Produce Company, whose address is Woodward 
Avenue, Muscle Shoals, Alabama. At the time of the transac- 
tions involved herein, respondent was licensed under the act. 


3. Complainant, in the course of interstate commerce and on 
each of two days, February 27 and March 9, 1963, sold to re- 
spondent one truckload of potatoes. The agreed purchase prices 
of the two truckloads thus sold totaled $1,048, f.o.b. Antigo, Wis- 
consin. 

4. Complainant, pursuant to the contracts set forth above, 
billed each of the truckloads out to respondent on the date of 


sale. Subsequently, each of the loads was received and accepted 
by respondent at contract destination in the State of Alabama. 


5. No payment has been made by respondent to complainant 
in connection with these transactions. 


6. An informal complaint was filed on May 16, 1963, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant in its formal complaint alleges the sale and ship- 
ment to respondent of the two truckloads of potatoes involved 
herein, as well as their receipt and acceptance by respondent at 
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contract destination. Complainant further alleges that respond- 
ent has failed to make any payment in connection with these 
transactions. Respondent in his answer denies all the allega- 
tions of the complaint, so that the burden of proving such alle- 
gations, by a preponderance of the evidence, rests upon com- 
plainant as the moving party. 


Complainant has submitted evidence in support of the several 
allegations contained in the complaint. This evidence is not re- 
butted by any evidence submitted by respondent. Accordingly, 
we conclude that complainant has sustained its burden of prov- 
ing the allegations of its complaint. 


Having accepted the two truckloads of potatoes, respondent 
became liable to complainant for the total of the f.o.b. contract 
prices, or $1,048, less damages stemming from any breach of 
contract by complainant. The burden of proving both breach and 
damages, by a preponderance of the evidence, rests upon respond- 
ent. Respondent has not alleged, however, nor has he submitted 
any evidence to establish, any breach of contract by complain- 
ant with respect to either of the loads. Accordingly, no ques- 
tion of damages is presented. 


Respondent’s failure to pay complainant the total of the agreed 
purchase prices, or $1,048, for the two truckloads of potatoes in- 
volved herein is in violation of section 2 of the act. Accordingly, 
reparation in this sum should be awarded to complainant against 
respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,048, with interest thereon 
at the rate of 5 percent per annum from April 1, 1963, until 
paid. 


Copies of this order shall be served on the parties. 
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Orders issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 9589) 


BEAVER BROOK EXPORT CORPORATION v. DELANO CORPORATION 
OF AMERICA. PACA Docket No. 9198. Dismissed January 29, 
1965. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 9590) 


DEBRUYN PRODUCE Co. v. BucK’s TOMATO Co., INC. PACA 
Docket No. 9447. Reparation of $988.75 with 5 percent inter- 
est from April 1, 1964, awarded complainant against respond- 
ent in order issued January 15, 1965. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 9591) 
JOHN MANNING & COMPANY v. MARLER FRUIT Co. PACA Docket 


No. 9635. Reparation of $1,666.95 with 5 percent interest 
from November 1, 1963, awarded complainant against respond- 


ent in order issued January 5, 1965. 


(No. 9592) 


NovA SCOTIA BLUEBERRY EXPORTERS v. GISINGER SOUTHWESTERN 
Foop DISTRIBUTOR, INC. PACA Docket No. 9649. Reparation 
of $62.50 with 5 percent interest from January 1, 1964, award- 
ed complainant against respondent in order issued January 5, 


1965. 
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(No. 9593) 


JIMMIE SHMON, PRODUCE BROKER v. BEN PALOMO’S PRODUCE. 
PACA Docket No. 9658. Reparation of $872.35 with 5 percent 
interest from May 1, 1964, awarded complainant against re- 
spondent in order issued January 12, 1965. 


(No. 9594) 


JIMMIE SHMON, PRODUCE BROKER v. DENARGO PRODUCE COM- 
PANY. PACA Docket No. 9664. Reparation of $515.50 with 
5 percent interest from May 1, 1964, awarded complainant 
against respondent in order issued January 15, 1965. 


(No. 9595) 


ALBERT M. BAER v. NORTHWEST PRODUCE. PACA Docket No. 
9662. Reparation of $1,121.60 with 5 percent interest from 
May 1, 1964, awarded complainant against respondent in or- 
der issued January 18, 1965. 


(No. 9596) 


FORT PIERCE TOMATO GROWERS v. CECIL JONES. PACA Docket 
No. 9674. Reparation of $693.75 with 5 percent interest from 
July 1, 1964, awarded complainant against respondent in order 
issued January 18, 1965. 


(No. 9597) 


KENNETH HEDER PRODUCE Co. v. HARRY SANDBURG. PACA 
Docket No. 9652. Reparation of $825 with 5 percent interest 
from April 1, 1964, awarded complainant against respondent 
in order issued January 18, 1965. 


(No. 9598) 


GEORGE J. PARDI v. LEONARD PRODUCE Co. PACA Docket No. 
9668. Reparation of $9,737.28 with 5 percent interest from 
May 1, 1964, awarded complainant against respondent in or- 
der issued January 18, 1965. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 90 


(No. 9599) 





SYMONS FROZEN Foops, INC. v. PACIFIC STATES SALES ComM- 
PANY. PACA Docket No. 9676. Reparation of $562.21 with 
5 percent interest from May 1, 1964, awarded complainant 
against respondent in order issued January 21, 1965. 


(No. 9600) 


MOTT PRODUCE COMPANY v. HAVANA PACKING COMPANY. PACA 
Docket No. 9663. Reparation of $809.60 with 5 percent inter- 
est from July 1, 1964, awarded complainant against respond- 
ent in order issued January 25, 1965. 


(No. 9601) 


Six L’s PACKING Co., INC. v. MARCO FERRANTE. PACA Docket 
No. 9669. Reparation of $2,049.50 with 5 percent interest from 
August 1, 1964, awarded complainant against respondent in 
order issued January 25, 1965. 


(No. 9602) 


STANLY PRODUCE Co. 7. SARGENT BROTHERS. PACA Docket No. 
9665. Reparation of $244.75 with 5 percent interest from 
February 1, 1964, awarded complainant against respondent in 


order issued January 25, 1965. 


(No. 9603) 


DEBRUYN TEXAS PRODUCE Co. v. SOUTHERN PRODUCE Co., INC. 
PACA Docket No. 9629. Reparation of $373 with 5 percent 
interest from June 1, 1964, awarded complainant against re- 
spondent in order issued January 27, 1965. 


(No. 9604) 


JIMMIE SHMON, PRODUCE BROKER v. HIDALGO PRODUCE. PACA 
Docket No. 9657. Reparation of $150 with 5 percent interest 
from May 1, 1964, awarded complainant against respondent 
in order issued January 27, 1965. 











MISCELLANEOUS 9] 
Cite as 24 A.D. 


(No. 9605) 
STEEL CITY FRUIT Co., INC. v. WALLING, INC. PACA Docket 
No. 9637. Reparation of $132.50 with 5 percent interest from 


October 1, 1963, awarded complainant against respondent in 
order issued January 27, 1965. 


( STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 9606) 


ABE GREEN PRODUCE v. WHITEY PRODUCE COMPANY, INC. PACA 
Docket No. 9311. Order issued January 18, 1965. 





